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The reconsideration of concepts of understanding the legal nature of expropriation

Antonenko Anastasiia

Postgraduate Student at the Administrative Law and Process Department
Institute of Law

of Taras Shevchenko National University of Kyiv, Ukraine

The article addresses the issue of the relevance of the concepts of understanding the legal nature
of'expropriation. To achieve the objectives of the article, the author focuses on the analysis of four main
arguments which are used by scholars to justify the full or partial private-law nature of expropriation
and thus to deny the public-law concept of its understanding. The author calls “indemnification
the owner of the expropriated property” as the first argument which is characterized by scholars as one
ofthe principles of civil law. Based on the analysis of current legislation and comparison of the relations
of indemnification and expropriation, the author concludes that the principle of indemnification
is not inherent in the relationship of expropriation. The second argument which is highlighted in
the article is “full remuneration of the owner of the expropriated property”. The author characterizes
it as a condition of the observance of the constitutional principle of inviolability of the right of private
property, that in turn due the implementation of the principles of legality and the rule of law which are
mandatory for Public administration to follow. Therefore, the fact of full remuneration to the owner
of the expropriated property is not evidence of the private-law nature of expropriation. The third
argument which is described in the article is “equality of the parties”. The author argues that this
principle is no longer purely private-law principle and today it is also inherent in administrative-law
relations. The last argument is the “property character of the relations”. The author argues that this
argument is weak due to the fact that administrative-law relations also can have a property character.
The author comes to the conclusion that the arguments which are used by scholars for substantiation
of the private-law and mixed concepts of understanding expropriation are not relevant.

Ieperyisin KoOHIeNuiin po3yMiHHS MPABOBOI MPUPOAN eKCNPoNpiamii

Anmonenko Anacmacia Bacuniena

acnipanmka xagheopu aoMiHicmpamueHo20 npasa ma npoyecy

Iuemumymy npasa

Kuiscvroco nayionanvnozo ynisepcumemy imeni Tapaca [lleeuenka, Yxpaina
Beryn eKcIpoIpianii JIOriYHO BUKJIMKAJIa 3aluTaHHI

1 JAMcKycli cepell YYeHMX CTOCOBHO JOLLJIb-

BinHOoCcuHU, SIKi BUHUKAIOTH 3 MPHUBOAY Bil-
qy)K€HHsT 00’€KTIB TMPUBATHOI BIIACHOCTI ISt
CYCHUIBHUX TOTpe0 YW 3 MOTHUBIB CyCHUIBHOL
HEOOX1THOCTI  (eKkcmpompiallii), MOETHYIOTh
y €001 myOaiuHO-TIPaBOBI Ta MPUBATHOIPABOBI
pHCH, IO BU3HABAJIIOCH BYCHUMH Il y JIOPEBO-
JFOIIHI YacH Ta HE BUKJIMKAE 3alepeueHb ceper]
Cy4YaCHHX HAyKOBIIIB. Y po3pi3i MOALTYy IpaBa Ha
IpUBaTHE i MyOiyHe, BA3HAHOTO 111e 3 YaciB Pum-
ChKO1 iMIIepii, Taka KOMOiHAIlis BJIACTUBOCTEH

HOCTI 11 BIIHECEHHS 10 MPUBATHOIPABOBUX a00
nyOniyHo-TipaBoBUX siBuml. lle BmimHyno Ha
dbopMyBaHHS KUTBKOX KOHIICTIIH pPO3yMiHHS
eKCIpompiaiii:  HpPUBAaTHONPABOBOi  (3T1JHO
3 SIKOI0 BOHA PO3IVISIAETHCS SIK MPUBATHOIpA-
BOBUH 1HCTHUTYT), IyOI14YHO-NIPABOBOI (B MeXax
SKOT JJOBOAUTKCS 11 MyONiYHO-TIpaBOBa MPHUPO/IA)
Ta 3MINIaHOI (Ui SIKOi XapakTepHE OOIPYHTY-
BaHHs IyONIYHO-IPUBATHOI NPHUPOIU EKCIIPO-
npiauii). KoxkHa 3 HHMX 1 Haremnep 3HaXOAMTH
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CBOIX MPUOIYHUKIB, SKI IEPEBAKHO CIHPAIOTHCA
Ha Ti cami apryMeHTH, 110 U TXH1 JIOPEBOJIOIH1
nonepeauku. OHAK SK Yac HE CTOITh Ha MICIT,
TaK 1 CyCHUIBCTBO, Jep’kaBa 1 BIIHOCHHHM, SIKi
BUHUKAIOTh MK HUMH, 1epeOyBaOTh y MOCTIH-
HOMY PO3BHUTKY. BinmoBigHO, OrmocepeakoByodi
iX mpaBO Ta IOPUCIPYACHIlIS HE 3aJTHUIIAIOTHCS
CTaTUYHMMH, 100 BIAMOBIIaTH BHMOTaM dYacy
Ta 3aJI0BOJIBHATH MOTPEOU JIOAUHM 1 CYCHiJIb-
cTBa. 3 omIsIAy Ha 1€, C(hOPMOBaAHI y JOPEBOJIIO-
iMHI 9acu Teopil MatOTh MEPETIAIATUCH 3 TOUKH
30py X aKTyaJbHOCTI y Cy4aCHHX YMOBax HOp-
MaTHBHO-IIPABOBOTO PETYIIOBAHHS 1 PO3BUTKY
MPABOBOI HAYKH.

3 omisily Ha 116 METOK CTATTI € mepernis
KOHIIEMIIIA PO3yMIHHS TPABOBOI IMPHUPOAH E€KC-
nponpiarti.

Bukiiax ocHOBHOrO Marepiainy

[Ipuctynaroun 10 BUKIAAy OCHOBHOTO Mare-
piaiy, 3ayBa)KMMO, [0 aHaII3 Ta y3araJbHCHHS
JOPEBOIIOLIMHUX 1 CyYaCHUX HAayKOBUX JDKEPET
JT03BOJISIE BUIIJTUTH HU3KY OOCTaBUH, SIKI BHKO-
PUCTOBYIOTHCSI BACHUMH JIJIsl apTyMEHTAIlil TOB-
HO1 200 MOHANMEHIIIE YaCTKOBOI MPUBATHOIIPA-
BOBOI MPHUPOAM EKCIIpompialii Ta 3anepedeHHs
TAM CaMHUM ITyOJIYHO-TIPABOBO1 KOHIIEMIi 11
po3yMminHs. Cepel HUX OCHOBHUMH € TakKi SK:
BI/IIIKOTyBaHHSI 30WTKIB BJIIACHUKY EKCITPOIIPi-
MOBAHOI0 MaiHa; II0BHA BUHArOpoJa BJIACHHUKA
EKCIIPOTIPIMOBAaHOTO MaifHa; PIBHICTh CTOPIH;
MailHOBUII XapakTep BiIHOCHH. Po3misiHeMo
KOKHHUU 3 HUX.

1. BimmkoxyBaHHsI 30MTKIB BJIACHHKY €KC-
nponpiiioBanoro maiina. M.B. Benemnianos
XapakTepu3yBaB HOTO SIK MPUHIUI MPUBATHOTO
mpaBa, Ha SKOMY 3acCHOBaHa OOOB’SI3KOBICTh
BUHAaropoAW  BIIACHUKA  EKCIIPOIPiHiOBaHOTO
MaiiHa, IO 31MCHIOETHCS B HWOTO (TIPUBATHHX)
inTepecax'. HasBHICTh 1IbOTO TPUBATHOIPABO-
BOTO €JIEMEHTY Yy BIJIHOCHHAaX eKCIIpompiaii
3aBa)kajla BHU3HAHHIO HOro myOJiYHO-IPaBOBOT

! BenemianoB M. Dkcmpormpiaimis ¢b TOYKH  3pbHisS

rpaxaaHckaro npasa. Kaszans : Tunorpagis Mmneparopckaro
VYuusepcurera, 1891. C. 60, 65.
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npupoau?®. [Ipore, 3BaKarOun Ha YMHHE 3aKOHO-
JTABCTBO, MU HE MOKEMO TIOTOJTUTHCH aHi 3 TAKUM
dbopMyTIOBaHHSM, aHi 31 3HAYCHHSIM TaKoi 00cTa-
BUHH, SIK apryYMEHTY Ha KOPHCTh MPHUBaTHOIpA-
BOBO{ KOHIICIIIIi.

[To-nepmie, BWHaropoma 3a BiAYy)KyBaHE
MailHO Ta BIJIIKOAYBaHHS 30UTKIB, sKi Hece
BJIACHUK, Ha HAIITy TyMKY, € 30BCIM Pi3HUMH Ipa-
BOBHMHM KaTEropisMU SIK 3 JIOTIKO-CEMaHTUYHOI
TOUYKH 30Dy, TaK 1 3 OVIsAY Ha iX 3MicT. Tak, Bij-
MOB1JTHO /10 HU3KW HOPMAaTHBHO-IIPABOBUX aKTiB
M1JT BUHATOPOJIOI0 PO3YMIEThCS OyIb-sKa OJIHO-
pa3oBa (a TaKoXX MNEpPIOJUYHA, IOKBapTaJbHA,
HIoMicsiuHa, piuHa toio) Buruiata’. Tomi, Bode-
BU/Ib, Y NIEPIIOMY BUIIAJKy JTOCUTH TUIHKU HasIB-
HOCTI MaiiHa, 11100 OTPUMATH BUILIATY WOTO TOB-
HOI BapTOCTI, 200, IHIIIKMU CIIOBAaMH, BUHATOPOY.
VY apyromy X — HEOOXiJTHOIO € HAsBHICTh 30UT-
KiB, IiJ] SIKUMH 3TiJHO 3 4. 2 cT. 22 [{uBinbHOTO
komekcy (mami — LK) Vkpainu* posymiroTbes:
BTPATH, SIKUX 0c00a 3a3HaJa y 3B’ 13Ky 31 3HHILICH-
HsIM 200 TMOITKOPKEHHSIM Pedi, a TAKOK BUTPATH,

2 BenerianoB M. Dkcrpomnpiartisi ¢b TOYKH 3pbHis Tpax-

naHckaro npasa. Kasans : Tunorpadis Mneparopckaro YHu-
Bepcurera, 1891. C. 60.

3 MeroauuHi peKOMeH/Ialii Mox0 opraHiarii marepiaib-
HOTO CTUMYJTFOBaHHS Mpalli NpaliiBHUKIB MiANPUEMCTB 1 opra-
Hizaniii : Haka3z MinicTepcTBa npartii Ta coliaibHOi MOJTITHKA
Vkpainu Bix 29 cigns 2003 p. Ne 23. URL: https://zakon.rada.
gov.ua/rada/show/v0023203-03/ed20030129/find?text=%C2
%E8%ED%E0%E3%EEY%F0%EE%E4%E0#Text;

TIpo BHeceHHs 3MiH 10 TIOMOKEHHST MPO MATEHTHO-JIIICH-
3iliHy, BUHAXiJHHIBKY Ta PpAalliOHATI3aTOPCHKY pOOOTY
Hakas MinictepctBa o6oponu Yipainu Bijg 30 uepBas 2010 p.
Ne 338. URL: https://zakon.rada.gov.ua/rada/show/z0882-10/
¢d20101018/find?text=%C2%E8%EDY%E0%E3%EE%F0%
EE%E4%E0#Text;

MertomuyHi  pekOMeHalli 00 OIUIaTH Tpaili MpariBHU-
KiB Manux mignpuemcts Bin 19 cepmua 2004 p. Ne 186. URL:
https://zakon.rada.gov.ua/rada/show/v0186203-04/ed20040813/fin
dtext=%C2%E8%ED%E0%E3%EE%F0%EEY% E4%E0#Text;

IIpo 3arBepmxenHs: [1onOXKEHHST TIPO MATEHTHO-JIIICH3IHHY,
BUHAXIJHUIbKY Ta pallioOHaNi3aTOpchKy poOoTy B 30poiHux
cunax Ykpainu : Haka3 MinicrepcTBa 000poHH YKpaiHU Bix
5 Gepesnst 2001 p. Ne 78. URL: https://zakon.rada.gov.ua/
rada/show/z0250-01/ed20101018/find?text=%C2%E8%ED
%E0%E3%EE%F0%EE%E4%E0#Text;

ITpo 3arBepmxenns [lopsaaky peamizamii ToBapiB Ha MHTHHX
ayKIIOHaX, PeIyKIiOHAX Ta BU3HAHHS TAKHMH, 10 BTPATHIN
YHHHICTh, JesKMX nocraHoB KaGinery MinicTpiB VYkpa-
inu : Ilocranosa Kabinery MinictpiB Ykpainu Bin 4 rpyaHs
2019 p. Ne 1050. URL: https://zakon.rada.gov.ua/rada/
show/1050-2019-%D0%BF/ed20191204#n19.

4 Tusinbuuit Komeke Ykpainu Bix 16 ciuns 2003 p. Bidomo-
cmi Bepxoeroi Paou Ykpainu (BBP). 2003. NeNe 40—44. Cr. 356.
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AK1 0coba 3pobuiia a0 MyCHTb 3pOOUTH ISl BijI-
HOBJICHHSI CBOTO IOPYIIEHOTO TpaBa (peaibHi
30UTKH); TOXONIHU, sIKI ocoba morna O peanbHO
oJIep>KaTH 3a 3BUYAHUX 0OCTaBUH, SIKOH 11 TpaBo
He Oyno mopyiueHe (ymylieHa BUTOJa). 3aKoH
Vkpaian «[Ipo BIT9yXEHHS 3€MENIbHUX JIiJIs-
HOK, 1HIIMX 00’€KTIB HEPYXOMOTro MaiiHa, 110 Ha
HUX PO3MIIlIEHI, SIKi TepeOyBaloTh y MpPUBATHIN
BJIACHOCTI, Ul CYCIUIbHUX MOTPed YU 3 MOTH-
BiB CYCIIJIbHOI HEOOXITHOCTI» TAKOK PO3PI3HSIE
30MTKHU Ta BapTiCTh €KCHPONPiHOBaHOIO MaiiHa,
K1 Y CBOTH CYKYITHOCTI CTAaHOBJIATH 1IHY BUKYITY
(4. I ct. 5). Tomy, HA HaNIy AYMKY, BapTO T'OBO-
PUTH OKPEMO TIPO IUBUIBHO-TIPABOBI MIPUHITUITN
BIJIIIIKOTYBaHHS 30UTKIB Ta MOBHOI BUHATOPOIHN
BJIACHUKA BiA4yXKyBaHOro MaitHa. OcTaHHIH, 10
pedi, BUOKPEMITIOEThCS TIEBHUMH HAYKOBISIMHU,
TOMY MM IIPOKOMEHTY€EMO 11€ HUXKYE.

[To-nmpyre, KoM MIETHCS PO BiIIKOLYBAHHS
30UTKIB, TO paKkTUIHO BiAMOBIIHO 10 CT. 22 [[K
VKpaiHH MaeTbcs Ha yBa3i MPUHLUI BiAILIKO-
TyBaHHS MalHOBOI (200 MarepiajabHOI) IIKOJIH,
SKa CBOEI0 YEProl0 BHPAKAETHCA y 30UTKAX.
[Ipore nng HOro 3acTOCyBaHHS € BaXJIMBHM
(dakT mopyueHHs LMBIIBLHOIO IpaBa 0cCOO0H,
OCKUIBKH TIIBKH Yy LIbOMY pa3i ocoba HabyBae
MpaBO Ha BIANIKOAYBAaHHS MAWHOBOI KON
(1. 1 ct. 22 K VYkpaiam). ¥ 4. 1 ct. 1166 [IK
VYKpainu Lie IOJIOKEHHST PO3KPUBAETHCS 1E€Tallb-
HIIlIe MIJISIXOM YTOYHEHHS, IO BiIIIKOTYBaHHIO
y TOBHOMY O0CS31 miajsrae MaiHOBa IIIKOJA,
3aBJlaHa HETMPABOMIPHUMH PIMIEHHSIMH, TISIMH
41 O0€3/1UIbHICTIO 0COOMCTUM HEMAHOBUM IIpa-
BaM (pi3nuHOI 200 FOPUAMYHOI OCOOH, a TAKOXK
IIKO/Ia, 3aBlaHa MaifHy (i3uvHOi abo opuany-
HO1 ocoOu. 3BiacH POOMMO BHCHOBOK, IO TSI
BIJIIIIKOYBAaHHS MAaWHOBOI IIKOAM BaKIHBOIO
€ TaKOXX HasBHICTh HEMPABOMIPHOTO XapaKTepy
pitenb, aii uu Oe3isSUIBHOCTI, BHACTIIOK SKHX
OyJI0 TIOPYIICHO IMBIIBHE MPABO, Ta HASBHICTH
IIKO/IM, 3aBaHOI Oe3MoCcepeTHhO MalHYy.

5 TIpo Biguy»eHHs 3eMENbHHUX IISHOK, HIIMX 00’ €KTiB

HEpPYXOMOro MaiiHa, 1110 Ha HUX PO3MIilleHi, sKi nepeOyBaloTh
y TIPUBaTHI# BIACHOCTI, IUTs CYCIUIBHUX MOTPE0 YK 3 MOTHBIB
CyCHiIbHOI HeoOXiHOCTI : 3akoH Ykpainu Binx 17 nucronana
2009 p. Ne 1559-VI. Bioomocmi Bepxoeuoi Paou Yxpainu
(BBP). 2010. Ne 1. Cr. 2.
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ATne 11 HeBiJl'€MHI 1 BaXKJIMB1 PUCH PUBATHO-
IIPABOBOI'0 MPUHIUITY BIJIIKOyBaHHS MaliHOBOI
IIKO/IM, SIKI BHU3HAYAIOTh MEXI Ta YMOBHU HOTO
3aCTOCYBaHHs, ITIJIKOM 1 ITOBHICTIO HE BJIACTHBI
BiJHOCHMHAM ekcrporpianii. Tak, mo-mepiue,
EKCITpoTIpiallisi He € HENPaBOMIPHUMH PIIICH-
HSIMH, JIISMU 4l O€3isIBHICTIO, HATOMICTb II€
IIJTKOM 3aKOHHA JisUTBHICTH, TepeadayeHa YuH-
HUM 3aKOHOJIaBCTBOM (3BUYAMHO, SIKIIO i 4Yac
il 3gificHeHHs OymayTh JIOTPUMAaHI TPUHIUITN
3aKOHHOCTI Ta BepXOBEHCTBa Ipasa). [lo-npyre,
MiJ 4Yac eKchporpiamii 3 METOW JOTPUMAHHSI
NPUHIIAIY HEMOPYIIHOCTI MpaBa MPHUBATHOL
BJIACHOCTI Ta 3a0e3nedeHHs peami3aiii mpas
1 cBOOOJ JIIOAMHU 1 TPOMAJSTHUHA, BKIIOYAIOUYH
[IMBUIBHI TIpaBa 0COOW, BUKOHYIOTHCS TaKl Ipa-
BUJIA: €KCHPOIpIallisi 3aCTOCOBYETHCS JIUIIE K
BUHATOK Ta y YITKO BU3HAYEHUX 3aKOHOM BHIIa/I-
Kax (3 BU3HAUYCHUX 3aKOHOM ITiJICTaB) 1 OPSIKY;
EKCITpoTpiallisi 3IHCHIOEThCS TUIBKUA 32 YMOBH
MOTIEPEHHOTO 1 TOBHOTO BiJIIKOIYBAaHHS Bap-
TOCTI BITUY>KyBaHUX OO0’€KTIB MPUBATHOI BJac-
HOCTi. 3 IIbOrO BHUIUIMBAE, 1[0 Y BiJIHOCHHAX
EKCITporpiallii BiIIKOyBaHHS BapTOCTI 3Jiiic-
HIOETbCS 3 METOI HEIOMYLICHHS HOPYIICHHS,
30KpeMa IHUBUIHBHUX IpaB, a HE BHACIIOK HOTO
BUMHCHHSI.

I HaocTaHOK 3ayBa)KMMO, 110 BIJIIKOAYBaHHS
30MTKIB, 5IKi 0co0a Hece y 3B’S3Ky 3 THM, B SIKE
CTAHOBHWIIIE BOHA TOTpAIIsie, TOOTO BHACIIIOK
BUKYITY (2 HE BHACIIJOK MOPYIIECHHS 11 IUBUIBHUX
TIPaB), € JIUIIE OTHUM 3 €JIEMEHTIB, 5IK1 (HOPMYIOTh
BUKYITHY I[IHY eKcIpornpiiioBanoro maiina. To0To
(aKTUYHO TYT 3aCTOCOBYETHCS HE MPUHITUIN Bij-
IIKOAYBAHHS MAHOBOI IIIKOJH, a CKOpIIIe MPHH-
UM TOBHOT BUHAropou. OHaK i TyT MaeMo 3po-
OuTH meBHI 3ayBaxkeHHs. Ha Hamry 1ymKy, BapTo
3Ba)KaTH Ha TOW (pakT, IO Taka ymoBa chopmy-
aboBaHa y cT. 41 Koncturyuii Ykpainu, a oTxe,
BOHa Ma€ 3acaJHU4Yuil Xapaktep. Tomi domy
HeTbcs MpO TNPHUBATHOINPABOBI (LIMBUIBLHO-IIPA-
BOB1) NMPHUHIMUINU (SKi, SIK MU TIOKa3aJld BHIIIE,
CTOCYIOTBCSl BIJHOCHH, IO HE MalOTh HIYOTO
CIUTBHOTO 3 BITHOCHHAMHM EKCITPOIIpiarlii), SKIIO0
Ma€e Micle YiTko c(OpMYIbOBAHUM Ta KOHCTUTY-
IAHO 3aKPITUICHUN CTIeIiaIbHO-TTPABOBUNA MPHH-
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LUIT eKCTIpompianii — MPUHLIUI ONEPEIHbOTO
1 TIOBHOTO BI/INIKOYBaHHS TTOBHOT BapTOCTI BiJ-
Yy)KyBaHUX Y TOPSJKY eKcrpompiaiii o0’€KTiB
MpUBATHOI BJIacHOCTI?! MOXIIUBO, 11€ 3yMOBJICHE
Crpo0OO0I0 NMPABO3HABLIB MIATATHYTH OKpeMi Ipa-
BOBI KOHCTPYKIIi MiJi O3HAKU IUBLILHO-IIPABO-
BUX 132 HASIBHOCTI CXOXKUX €JIEMEHTIB BU3HATH iX
iteHTHYHUMu? !

Tak um iHaKuIe, MiACYMyeEMO, 110, HAa HAIly
JTYMKY, TPUHIMI BiJIIKOAyBaHHS 30WTKIB HE
BJIACTUBUI BIZIHOCMHAM eKCIIpoIlpiaiii, a ToMy
HE MO)K€ BUKOPHCTOBYBATHCH SK apryMEeHT Ha
KOPHUCTb BU3HAYECHHS HOr0 IPAaBOBOI IIPUPOIH.

2. IloBHa BHHArOpoaa BJIACHUKA EKCIIPO-
npiiioBanoro Maiina. Takuil apryMeHT OKpeMo
B1JI MPUHIIMITY BIIIKOyBaHHS 30MTKIB BUAUISB,
Hanpukiag, €.B. BacbkoBcbKuH, KU XapakTe-
pU3yBaB HOTO SK MPUTAMAHHHWK eKcrpompiarii
[IPUBAaTHOIPABOBUM MPHUHLMII IIOBHOI BUHAro-
poAM BIACHHMKA 3a BigUy:KCHHS #HOro maitna®.
Cyuachi Bueni, cepen sikux — €.I1. CyetHoB
ta A.b. HakoHeuHuii, Tako)k BpaxoBYIOThb IIE€i
apryMEHT SIK 1CTOTHHH Ui BU3HAHHS 3MiIIaHOL
MPHUPOAN eKCTporpiarii’.

YacTKOBO MU BXE PO3KPHIIM CBOIO IMO3UIIIIO
[00 LbOTO MPUHIUITY BUILE, BEAYYH MOBY IO
CHEIIaIbHO-TIPABOBUI  TIPUHIIUII, BIACTUBHIA
caMe BIJIHOCHMHAM €KCHpOIpialii, — MpUHIINI
MOTIEPEHHOTO 1 TIOBHOTO BIAIIKOIYBAaHHS IOB-
HO1 BapTOCTI BIIYY)KYBaHUX Y TMOPSIKY €KCIIPO-
npianii 00’€KTiB IpUBaTHOI BIAaCHOCTI. [HIIMME
CJIOBaMHM, BIIHOCHHH €Kcrpornpialii moOymaoBaHi
HE Ha MPUBATHOIIPABOBOMY MPUHIIUII MOBHOT
BUHAaropoAu, a Ha 3a3HAYEHOMY, BIACTHBOMY
JMIe WOMy KOHCTUTYLIHHO-IIPaBOBOMY HpHH-

¢ BacpkoBckifi E.B. VueGHHKB TpaXkIaHCKaro Ipasa.

Beinycks 1. Bemnoe npago. C.-IletepOyprs : M3nanie wopu-
quueckaro kHwkHoro wmarasuHa H.K. MapteiHoBa, 1896.
C. 165.

7 Haxoneunnit A.B. IIpuMycoBe BigdyKeHHS 3€METBHUX
JIISHOK 32 3aKOHOJABCTBOM YKPAiHM : JHC. ... KaHH. IOPH.
Hayk : crell. : 12.00.06. Oneca, 2015. C. 27.

CyetnoB €.I1. IOpuanyna npupoaa iHCTHTYTY BITUYKEHHS
3eMENbHUX JUISHOK 1 PO3MIIIEHUX Ha HUX HEPYXOMHUX 00’ €K-
TiB AJIsI CYCIIUIBHUX MOTPEO Ta 3 MOTUBIB CYCHIIbHOI HEOOXi-

HocTi. [Ipasosa Ookmpura — 0CHO8A (POPMYBAHHA NPABOBOI

cucmemu depcasy : Matepiann MiXHap. HayK.-TIPakT. KOH.,
npucssd. 20-piauro HAIIpH Vkpainu ta 00roBOpeHH!O I’ s-
TUTOM. MOHOTD. «IIpaBoBa nokTpuHa Ykpainuy», 2021 nucro-
nana 2013 p. Xapkis : I[Ipaso, 2013. C. 521-525.
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muni. [Ilo omHak He mepemrkomkae peanizamii
TaKo)XK TPHUBATHONIPABOBUX IMPHUIIMCIB TIIJ Yac
Horo JMOTpUMaHHs, HAMPHUKIA, KOIU y (hopmy-
BaHHI BUKYITHOI I[IHU BPaxOBYIOTHCS MOXKJIMBI
30MTKM 1 TOMY BIIIIKOAOBYIOThCA. OJHAK 1€
pOOUTHCST 3 METOIO JOTPUMAHHS KOHCTHUTYIIIH-
HO-TIIPABOBHX IPHIIUCIB, aJKe K CYCHUIbHI BiJI-
HOCHHH Ta 3B’ 3KH MK COOO0I0 TTOB’s13aHi 1 repe-
ILIITAIOTHCS, TaK B3a€MOIIOB’SI3aHI MiX COOOIO
1 pi3HOMaHITHI MPaBOBI HOPMH, CTOCOBHO YOTO
3a3HAYUMO TaKe.

[To-nepmie, noTpumanHs TpaB 1 CcBOOO
JIFOMHM, IPAaBOBUX HOPM Ta NMPHHIIUIIB, 3aKOHIB
Ta Mi3aKOHHUX HOPMAaTHBHUX aKTIB € CKJIaJHU-
KOM MPUHIIUITY 3aKOHHOCTI Ta MPUHIIUITY BEPXO-
BEHCTBA TMpaBa, AKUX CyO €KTH MyOJiuyHOT aaMmi-
HIiCTpaIlil MaloTh CyBOpPO JTOTPUMYBATHUCh Y CBOIi
JISITBHOCTI, 110, 30KpeMa, BHUIUIUBAE 31 CT.CT. O,
19 Koncruryuii YkpaiHu®, a Tako)k HU3KU HOP-
MaTHBHO-IIPABOBUX aKTiB, SKUMH 3aTBEPXKEHO
IPaBOBUI CTaTyc Ta 3acaju AISIBHOCTI Cy0 €K-
TiB myOaiyHOi agMmiHicTparii. Aje TOTpUMaHHS
HUMHU T[IPAaBOBHX HACTAHOB HE BIUIMBAE Ha
myOIIYHO-TIPaBOBUI XapakTep IXHbOI AISUTBHOCTI
Ta He 3MIHIOE [IPABOBY NPUPOAY BIAHOCHH, y K1
BOHHU BCTYIIalIOTh, BUKOHYIOUM ITyOIYHO-BJIA/IHI
MOBHOBKEHHS, 3 KOXKHOI HOPMOIO, TPHUHIIHU-
noM abo HOPMaTHBHO-IIPABOBUM aKTOM. Ta 11e
I HEMOXJIMBO, OCKUIBKM KOXHa Mdisi CyO’eKTa
nyOmiyHOi  aamiHicTpanii mependadae  AOTpH-
MaHHS OJIHOYACHO BCiX HOPMATHUBHO-TIPABOBUX
aKTiB, AKI MarOTh CTOCYHOK N0 IIi€i mii Ta 10
poro cy6’exra. Jlns mpukiany 3a3HauuMo, IO
dakt yrpumaHHs Bij XabapHUIITBA HE POOUTH
BiTHOCUHH 3 HaJIaHHS aIMIHICTPATUBHUX MTOCITYT
KPUMIHQJIBHO-TIPABOBUMHU. 33 TaKOK JIOTIKOIO
JOTPUMAHHSI IIUBLIHHUX [IPaB IPOMAJISH, IUB1Ib-
HO-IIPaBOBHX MPUHIUIIIB TAKOK aBTOMAaTUYHO HE
pPOOHTH IPUBATHONPABOBOIO JiSUIbHICTH OPraHiB
myOiyHOl BIaauM 3 BIAYYKEHHS 00’ €KTIB TpH-
BaTHOI BJIACHOCTI JUIs CYCIHIJIBHHUX IOTpPEd UM
3 MOTHBIB CYCITUJIBHOT HEOOX1HOCTI.

[To-gpyre, MOTpUMAaHHS MPHUHIIUIYY MOBHOTO
BIJIIIIKOTYBaHHS BJIACHUKY EKCIIPOIIPIHOBAHOTO

8 Koucruryuist Ykpaiuu Bix 28 uepsus 1996 p. Bidomocmi

Bepxosnoi Paou Yxpainu (BBP). 1996. Ne 30. Cr. 141.
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MaifHa HOro BapTOCTI € HEBiJ €MHOIO Ta 0Oe3mo-
CEpEIHbOI0 YMOBOIO JOTPUMAHHS KOHCTUTYLIIH-
HO-TIPAaBOBOTO TPHUHIIMITY HEMOPYITHOCTI TpaBa
npuBatHOi BimacHOCTI (cT. 41 Koncrutymii Ykpa-
iHu). YV 1mpoMy pasi HiIKpecauMo, M0 HueTbes
caMe PO KOHCTUTYLIWHO-TIPABOBHM TPUHITHII,
a HE NMBUIBHO-TIpaBOBUK. | TMOBHE BIAIIKOAY-
BaHHS BapTOCTI MaiiHa y TPOIECI MPUMYCOBOTO
BIZIUYXKEHHsI O00’€KTIB TNPHBAaTHOI BJIACHOCTI
€ TaK CaMO KOHCTUTYLIWHUM IMPUHILUIIOM, aJIkKe
BiH 3akpimieHuii y cT. 41 Koncruryuii Ykpainu.
VY poMy pakypci He 3aiBUM OyJie 3ayBaKUTH, 1110
KoHcTHTy11is € IEpBICHOIO Ta BUILIOO 32 FOPUIY-
HOto cuioro ctocoBHo LK VYkpainu, sikuii npu-
WHATO HA OCHOBI ii monoxens (cT. 8 Korcrurymii
Vkpainu), a oTKe, IKHi € BTOPUHHAM CTOCOBHO
OcHoBHOro 3akoHy. 3BiICM BHUHHUKA€ MUTAHHSI:
YOMYy KOHCTHUTYIIHHO-TIPABOBI MPUHITUIIN XapakK-
TEpU3YIOTbCS BUYCHUMH SK HHUBUIBHO-TIPABOBi?!
Koncrurymiitie nmpaso, siK BiIOMO, HE € TIPUBATHO-
MIPAaBOBOIO Tay33t0 mpasa. Tomy 1 10ro OCHOBHE
JDKEPEJIo HaBpsi/I UM MOYKHA PO3MISIATH K Oe3Mo-
CEpe/IHE JDKEPENI0 MPHUBATHOMPABOBUX MPHUIIHCIB
(maBmaku, [IK Ykpainu npuiHATO U1 PO3BUTKY
KOHCTHUTYIIHHO-TIPABOBUX MOJIOXKEHB). PO3BUBaTH
kK mojoxeHHs Konctutymii Yikpainu mokiaukaHi
HE TUIBKU LUBLUIBHE, a I 1HII Tay3l 3aKOHO/aB-
cTBa. | Hacammepen y HbOMy KOHTEKCTI BapToO 3ra-
JyBaTH aJMIHICTpaTHBHE IPABO SIK «KOHKPETHU-
30BaHe KOHCTHTYIIHE MpaBo»’, HOPMaMH SKOTO
OTIOCEPEIKOBYETHCS JIISUTBHICTD 13 3a0€e3MeUeHHS
JOTPUMAHHS 1 peamizalii KOHCTUTYIIHHUX TpaB
1 cBoOon monuHU 1 TpoMaasHuHA. Tomi AisUTb-
HICTh, CIIPSIMOBaHa Ha 3a0e3neueHHs Cy0’ eKTaMu
myOIiyHOI anMiHICTpalii 10TpUMaHHs 1 peasiza-
1111 KOHCTUTYIIIHHUX TIPaB BIACHUKIB 1 KOHCTUTY-
LIIHOTO MPHHLUITY HEMOPYLIHOCTI MpaBa Mpu-
BaTHOI BJIACHOCTI, € aJMiIHICTPAaTUBHO-TIPABOBOIO.
Tak camo 1 3a0e3neYeHHsT KOHCTUTYIIIHO-TIPABO-
BOT0 MPUHIIMITY HEMOPYIIHOCTI MpaBa MPUBATHOT
BJIACHOCTI SIK CKJIQJHHUKA MISUTBHOCTI MyOIiYHOT
aJMiHICTpaIlli 3 BUKOHAHHs MyOMiuyHUX (YHKIIIH
1 3aBaHb 3aco0amu excrponpiaii Oyae agmiHi-

®  Menpauk P.C. HoBemu cy9acHOl KOHIIEMIIT YKPATHCHKOTO

aamiHicTpatuBHoro mpasa. LEX PORTUS. 2017. Ne 5 (7).
C. 5-16.
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CTPaTUBHO-IIPaBOBUM. Taki MipKyBaHHS MaiOTh
3HAuUEHHsI 32 000B’SI3KOBOTO JIOTPUMAHHS BaXJIU-
BOI YMOBM — BIJIITOBXYBAaTUCh BiJ KoHcTurtyrii
VYkpainu, a ve Big LIK Ykpainu, npuitasatoro Ha ii
BUKOHAHHSI.

OpHak HaBITh AKIIO HE OOTPYHTOBYBAaTH HUHI
myOJIYHO-TIPABOBUI XapakTep NPUHIMITY I1OB-
HOTO BIJIIKOYBaHHS BapTOCTI EKCIPOIPIHO-
BaHOTO MaifHa, TO, e pa3 MiAKPECIUMO, HOTO
JOTPUMAaHHS O3HAYa€ JIMILIE JOTPUMAHHS YMOB
1 rapaHTiii HeNOpyIIHOCTI MpaBa NPUBATHOI
BJIACHOCTI, BIJMOBIJHUX IpaB T'POMaJsiH 1 KOH-
CTUTYLIHHO-IIPABOBUX MPHUITUCIB, aJpKE Y IPOTHU-
JICKHOMY BHIMAJKy BOHH OyqyTh HMOPYIIEHI, 1110
IpU3BE/E 1O OCKAp KEHHS J1H Ta pillleHb Cy0 €K-
TiB myOiyHOT agminicTparlii. A cam HaxkT 1oTpu-
MaHHS IpaB 1 NMPaBOBUX MPHUIUCIB HE BIUIUBAE
Ha TIPABOBY NPHUPOLY MISUIBHOCTI IyOIidHOL
aaMiHicTpauii. Ha kopucTh Takux MipKyBaHb
MOXKYTbh CIYTyBaTH MO3ULIT BUEHUX (HAIIPUKIIA,
M.B. banina'®), sxi HaronomywoTh Ha ITyOIid-
HO-TIPABOBIM TPHPOMl XapakTepy eKcHporpia-
1ii, HE3BAKAIOUM HA TE, 110 BOHA MICTHUTH MPH-
BaTHOTIPABOBI, HA IXHIW MO, €IEMEHTH, SIKi
HOJISTalOTh 30KpeMa y 3a0e3MeueHH] NPUHIIUITY
MMOBHOTO BIJIIKOAYBAaHHsS BIIACHUKY BapTOCTI
BUITyYCHOTO MaiiHa''.

OTxe, pO3MISIHYTE TAKOXK HE MOXKE CIIyTyBaTH
apryMEHTOM Ha KOPHCTh MPHUBATHOMPABOBOL
MIPUPOAM BITHOCHH €KCITPOIIpialtii.

3. PiBHicTh cropin. Lleii aprymeHr €, neBHo,
OJTHMIM 3 HaUTICPIIINX, K1 3TaIyIOThCA y pa3i IpOTH-
CTaBJICHHSI IMBUILHO-TIPABOBHX Ta aIMiHICTPATHB-
HO-TIPaBOBHX BITHOCHH. BijiHOCHHM ekcriponpiartii
HE CTaJIM BUHSTKOM, OCKIJIbKH 3a SIBHOT HEPIBHOCTI
MIPABOBUX CTaTYyCIB CTOPIH IMX BIJHOCHUH HAasB-
HICTB JIOTOBIPHOTO €JIEMEHTY y TIPOLIAYpl EKCIIPO-
npiarlii BUPIBHIOE 1X B 04ax y4yeHuX. Mu He 3arie-
pedyemo, o6 cy0’ekTu myOmiyHOi aaMiHicTparii
Ta TpUBaTHI 0COOM y BIHOCHMHAX EKCIIPOIpiariii
BU3HABAJIKMCH TAKMMHU, 1110 MAIOTh [IPABOBUH CTATYC
OJIHAKOBOTO 3HAYEHHsI, a/pKe 1€ MOXKHa OOIpYyH-

1 Banun M.B. I'paxkaaHCKO-IIPaBOBbIE OCHOBAHUSI MPUHY-

JTUTEIIBHOTO TPEKPAIICHHUS TpaBa COOCTBEHHOCTH : aBTOped.
QMCC. ... KaH7. opua. Hayk : cmer. : 12.00.03. Kpacnomap,
2011. C. 8, 21.
I Tam camo.
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TyBaTH x04a 0 3a paxyHOK (pakTy HEMOKIHMBOCTI
MIPUMYIIIYBaHHSI TIPUBATHUX OCIO 10 YKJIaJEeHHS
YTOJIM BUKYILY, Bl IKOT BOHH MOXYTb BIZ]MOBUTHCH
(a. 2 ct. 12 3akony VYkpainu «IIpo Bimay:xeHHs
3eMENTbHUX JUISHOK, IHIIMX 00’ €KTIB HEPYXOMOTO
MaiiHa, 10 Ha HUX PO3MIIIEHI, sKi TepeOyBaroTh
y NIPUBATHIHN BIACHOCTI, VIS CYCIIUTBHUX OTPEO Ui
3 MOTHBIB CyCILIBHOT HEOOXITHOCTI»). OHAK MpH
L[bOMY 3QJIMIIAETHCS] IUTAHHS: Y CIIPABJi MPUTa-
MaHHA 1M BIJIHOCHHAM PIBHICTh 1X CTOpIH, MIPHU-
HaliMHI B YaCTHHI BEJICHHS MEPEroBOpiB Ta yKIja-
JICHHS JIOTOBOPY BHIKYILY, CIIyTY€ IIPOTH BU3HAHHS
MyOIIYHO-TIPaBOBOI MPUPOIM EKCIIponpiarii?!

3 [mporo TpUBOAY BUEHI  (HANpUKIA,
A.M. TuxoHoB'?) nuine 3ayBakylOTbh, IO Y Bij-
HOCHHAX, SKI BUHUKAIOTh y 3B’SI3KY 3 BHKYIIOM
3eMENTbHUX JUISTHOK JUIs CYCIUIBHUX MOTPEO, MijI-
TIOPSAJIKYBaHHS OJIHIET CTOPOHM 1HINA HE MOXKE
OyTH, BOHM 3aCHOBaHI Ha PIBHOCTI Ta MaiHO-
Bif CaMOCTIMHOCTI iX yYacHHUKIB, a TOMy BOHH
€ 00’€KTOM PEryIIIOBaHHS IUBLIBHOTO 3aKOHO/AB-
crBa’’. [Ipore Takuii miaxis € 3aCTapijiuM i He Bij-
J3EPKAIIIOE TIPABOBY AIMCHICTH Cy4acHOTO Iy0iy-
HOTO aJMIHICTPYBaHHA B YKpaiHi. 30Kpema,
IpeAMEeT Cy4YacHOTO aaMIHICTPaTUBHOIO IIpaBa
VKpalHu CTaHOBJIATH HE JIMIIE BHKOHABYO-PO3-
Nopsii4i  BIAHOCHHHM, a ¥ IyONivyHO-CepBICHI,
OB’ sI3aH1 3 HAJAHHAM aIMIHICTPAaTUBHUX MTOCITYT
NpPUBATHUM 0co0am'!; TOrOBipHI BIIHOCHHH, IO
CKJIQJIAIOThCS 3 TPHUBOJY JI€P>KaBHO-IIPUBATHOTO
napTHepcTBa'>, OCHOBHHM IPUHILMUIIOM SIKUX
€ PIBHICTh JCpXKAaBHUX Ta MPHBATHUX TMapTHE-
piB (u. 1 ct. 3 3akony Ykpainu «IIpo nepxaBHo-

2 TuxonoB A.H. TI'pakmaHCKO-TIpaBOBOE pETYIMPOBAHUE

OTHOUIEHHUH, CBSI3aHHBIX C BBIKYIIOM 3€MEJILHOTO Y4acTKa UL
TOCYAAapCTBEHHBIX WJIM MYHUIIUTIATIBHBIX HYK] : JTUCC. ... KaH/.
ropu. Hayk : cretl. : 12.00.03. Exarepun0ypr, 2019. C. 31.

3 Tam camo.

4 AnmiHicTparuBHe mpaBo VYkpainu. IToBHHIH Kypc
ninpyunuk / Famynsko B., Hdixriescekuii I1., Kyspmenxo O.,
Crenenko C. ta in. Xepcon : OJIII-TIJTIOC, 2018. C. 29-31.
AnMiHICTpaTHBHE NPaBo YKpaiHu. AKafeMidHHI Kype : Hiapyd-
HUK. Y 1Box Tomax: Tom 1. 3arambHa yacTuna / Pen. xomerist:
B.b. Amep’siHoB (ronoBa). KuiB : BumaBaumreo «tHOpumnuana
nyMKa»,2004.584c.URL:https://lawbook.online/administrativnoe-
pravo-ukrainyi/predmet-administrativnogo-prava-
suchasne-52607.html.

5 Boumapenko [.C. lo muTaHHS aqMiHICTPATHBHO-TIPABO-
BOTO DETYIIIOBAaHHS JEP)KaBHO-TIPUBATHOTO TApTHEPCTBA 3a
3aKOHOJIABCTBOM YKpaiHu. Bicuux 3anopizekoeo Hayionanv-
Hozo yHieepcumemy. FOpuouuni nayku. 2014. Ne 1. C. 152-157.
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TIpUBaTHE TapTHepcTBO»'®) Ta in. Ix BaxmmBOIO
PHUCOIO € Te, IO IS HUX NMPUTaMaHHA PIBHICTh
YYaCHHKIB TPaBOBITHOCHH, $Ka BUPAXKAETHCS
y TOMY, IIO: KOXKEH 3 HUX HE 3HaXOTUTHCS BHIIE
BiJl 1HIIOTO 3a MPAaBOBUM CTaTyCOM Yy TOPSIKY
MIAMOPSIKYBaHHS; MK HHMH HE BCTaHOBIIO-
IOTHCSL 3B’ SI3KH BJIAU-TIANOPSIKYBAHHS; ¥ [IUX
BIJIHOCHHAX BIJICYTHI NMPUMYC; CTOPOHHU HaJi-
JIeH1 pIBHOLIIHHUMH TIpaBaMH Ta 00OB’S3KaMu;
IpUBaTHI 0COOM, IO BaXKJIMBO, MAlOTh MOXKJIU-
BICTb BCTYIIATH Y 11i BITHOCHHH 3 BIACHOT 100poi
BOJII Ta YTPUMYBaTHUCh a00 BIJAMOBIATHUCH Bif
y4acTi y HUX.

Otxe, AK 0auuMo, PIBHICTH CTOPIH YK€ HE
€ BUKJTIOYHOIO 03HAKOIO MPUBATHOIIPABOBHX Bi/I-
HOCHH, a TOMY HE MOXE BUKOPHCTOBYBATHUCH SIK
apryMeHT Ha KOPUCTh MPHUBATHOMPABOBOI MpH-
POIIM EKCITpoTpialtii.

4. MaiinoBuii xapakrtep BigHOCHH. Takox
Ha KOPHUCTh MPUBATHONPABOBOI KOHIICTIII Hay-
koBIii (Hanpukiaa, A.M. Tuxonos'”) BUKopucTo-
BYIOTh XapaKTEPUCTHUKY BIJIHOCHH BIIUY>KCHHS
SIK MAHOBUX, OCKUTBKH BOHU CTOCYIOThCS BOJIO-
JIIHHSI, KOPUCTYBAHHS 1 PO3TOPSHKEHHS MaiHOM
(SIK-TO 3eMENbHUMU AUISHKAMHM), K1 32 3arajib-
HUM TIPAaBUJIOM PETYJIIOIOTHCS IMBUTBHUM 3aKO-
HOZaBCTBOM'®. AJie 3 I[bOTO MPUBOJLY 3a3HAYMMO,
10 HEMOXKJIUBO MTPOBECTH YITKY MEXKY MIXK pi3-
HUMU BHJIaMU CYCHUTIBHHUX BIJHOCHH, OCKUIBKH
BCl cdepu KUTTEMSUIBHOCTI CYCIUJIBCTBA HE
BiIMEKOBaH1 3aJIi3HOID OTOPOXKEI OJIHA BIiJ
onHoi. [HmmMM cioBamu, Oyab-sIKI BIAHOCHHH,
y SKi BCTYIA€ JIOAUHA, MOXYTh CTOCYBaTHCh
onpasy Oararbox cdep. Hampuknazn, Ha3zBaHUX
BUIIIE MHUTaHb BOJIOJIHHS, KOPUCTYBAaHHS 1 PO3-
MOPS/DKCHHST MAifHOM CTOCYIOTBCSI BiJTHOCHHH,
10 CKJIAZAIOThCS 3 MPUBOMY: MyONiYHUX 3aKy-
miBenb!’, SKi PerymrolThCS aaMiHICTPATHBHUM

16 TIpo meps;kaBHO-TIPUBATHE MAPTHEPCTBO : 3aKOH YKpaiHH

Bix | munus 2010 p. Ne 2404-VI. Bioomocmi Bepxoeroi Paou
Vxpainu (BBP). 2010. Ne 40. Cr. 524.

7" TuxonoB A.H. I'pakmaHCKO-IpaBOBOE pPEryJIHPOBAHKE
OTHOLIECHHH, CBSI3aHHBIX C BBIKYIIOM 3E€MEIIBHOTO yJacTKa JUls
TOCYTapCTBEHHBIX MITH MYyHHUIIUITATBHBIX HYXT : TUCC. ... KaHI.
topua. Hayk : criert. : 12.00.03. Exarepun0ypr, 2019. C. 31.

18 Tam camo.

19 TIpo my6mivni 3akymiBmi : 3akoH YKpaiHu Bim 25 rpymes
2015 p. Ne 922-VIII. Bioomocmi Bepxosnoi Paou Yxpainu
(BBP). 2016. Ne 9. Cr. 809.



Antonenko Anastasiia

npaBoM”’; KoH(icKalli MaifHa, sKa OXOILTFOETHCS
MIPEIMETOM ~ KPUMIHAIBHO-TIPABOBOTO  PETYITIO-
BaHHs*! TOI110. OTKE, MAEMO HaMip HaroJI0CHTH, IO
CTOCYBaTHCh IpaBa BJIACHOCTI MOKYTh BITHOCHHH
Oy/1b-s1KO1 ITPABOBOI PUPOIU Ta 3MICTY, TOMY OJIUH
yuie (akT Takoro CTOCYHKY HE MOXE CITyryBaTH
KpUTEpIieEM 11 BU3HAUSHHS PABOBOT PUPOIN EKC-
Tporipiatiii 4u Oy/ib-SKUX IHIINX BiJTHOCHH.

Jlo aHaNoTi4YHOrO POy apryMEHTIB MOXKHA
BIIHECTH ¢hakmu nepexoody npasa 61acHOCHI,
1020 NpunuHeHHs** TONIO, aJuKe 3 1X MPUBOIY
MOXXYTh BHHHUKAaTH PI3HOMaHITHI BiJHOCHHH,
BKJIIOYAIOUM «YHUCTD» aJMiHICTPATUBHO-IPABOBI
BIIHOCHHH JIepKaBHO1 peecTpaliii.

BucnosBku

TakuM YHWHOM, TiJCYMOBYIOYHM BHKJIAJICHE
y CTaTTi, HAroJIoOCHMO Ha TOMY, IO HasBHI

2 Anppycenxo C.I., Kocrok B.II. AngminicTparHBHO-TIpa-

BOBE PEryJIIOBaHHs MyOJIYHUX 3aKymiBenb y HaiioHanbHil
rBapaii Ykpainu. FOpuouunuil enexmponnuil sicypuar. 2017.
Ne 2. C. 61-63. URL: http://Isej.org.ua/2_2017/19.pdf.
ubynpauk H.IO. AaMiHicTpaTHBHO-TIpaBoBe 3a0€3MEUCHHS
myOIiYHUX 3aKyIiBeNb : aBTOped. JUC. ... KaH/. FOpU/I. HayK :
cret. : 12.00.07. 3anopixoks, 2018. 22 c.

2l Binxa O.1. Kondickaris 3a KpuMiHaIbHIM [IPaBoM YKpa-
iHU : aBTOped. JHC. ... KaHA. IOpu. Hayk : crel. : 12.00.08.
Xapkis, 2019. 23 c.

2 Nymnuuk  J.B. BiguyXeHHsS 3eMEIbHUX UISTHOK JUTS
CYCHIIBHUX NOTPeO: LUBUILHO-IPABOBUM acleKT : IMC. ...
KaHa. 1opu. Hayk : cner. : 12.00.03. Xapkis, 2015. C. 50.
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HaTenep apryMEeHTH Ha KOPHUCTh MPHUBATHOIPA-
BOBOi TNPHUPOAM BIHOCHH EKCHporpiamii, sSKi
TAaKOX BHUKOPHUCTOBYIOTHCS 3 METOIO 3arepe-
YEHHsI MyOJIIYHO-TIPABOBOI Ta OOTPYyHTYBaHHS
3MIIIAHOT KOHIENIi po3yMiHHS MPUPOIU EKC-
mpompialii, He € aKTyaJIbHUMH, OCKUIBKH CyTIe-
peyaTh CydyacHUM 3100yTKaM MpaBOBOi HAyKH,
MOJIOKEHHSIM ~ HOPMAaTHUBHO-IIPAaBOBUX  AKTIB,
OpaKkTHLl MyOJIiYHOTO aJMIHICTPYBaHHS Ta, K
HACJIIJIOK, CYTHOCTI BITHOCHH EKCITpOTpialtii.
BianosigHo, copMyinbOBaHi y 10PEBOIIOLIHHI
YacHu MPUBATHOIPABOBA Ta 3MilllaHa KOHIIEIIIIT
PO3yMiHHS IPaBOBOI MPUPOAM EKCIIpONpialii He
BIIMIOBIIAFOTH MPABOBIH IMCHOCTI 1 HE TOBHUHHI
OyTH IOKJa/JeHl B OCHOBY il HOpPMaTHUBHO-IIpa-
BOBOTO 3a0€3IIeueH s, SIK 1€ JOMOKHA Ma€ MiCIe
B YKpaiHi.

Harenep y namnii nepkaBi chopmyBaucCh
CHPUATIUBI NEpeayMOBU Al BUOOpPY IyOmiu-
HO-TIPABOBOi KOHIIETIIii SK T'OJOBHOI Ta BIPO-
BaJUKCHHSA 11 y IIPAKTUKy HOPMAaTUBHO-IIpa-
BOBOTO peryiioBaHHs ekcrponpiarii. OmHak
BOHA MOTpedye SKICHO HOBOTO OOIPYHTYBaHHS,
OCKUIBKH C(OpPMYITbOBaHI Yy JOPEBOJIOLINHI
YacHu apryMEHTH HE BUIVISAATUMYTH TIEPEKOHIIH-
BUMU 0€3 ypaxyBaHHS Cy4yaCHUX IPABOBUX pea-
niit. [IpoBenene y cTarTi JOCTIHPKEHHS Ma€ CTaTh
JUIS HHOTO 0a3rCOM.
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Acts approved by the administrators of the Ukrainian country code top-level domains:
legal nature and force

Bulat Nataliia
Postgraduate Student at the Department of Civil-Law Disciplines
Odessa 1. I. Mechnikov National University, Ukraine

Despite widespread use of domain names, legal regulation of relations in this sphere at the legislative
level is not sufficient. At the same time, the administrators of the Ukrainian country code top-level
domains — Hostmaster Ltd (the Administrator of the .UA domain) and the association of companies
“Ukrainian Network Information Center” (the Administrator of the .YKP domain) — approved acts
to regulate relations concerned with domain names delegation. The legal nature of these acts is
a controversial issue that requires comprehensive analysis and clarification.

The aim of the article is to determine the legal nature of the acts approved by the administrators
of the Ukrainian country code top-level domains and to examine their legal force.

The author analyses the texts of the documents approved by both the Administrator of the .UA
domain and the Administrator of the .YKP domain, theoretical convictions and court practice.
The author also pays attention to information about the legal nature of the “Policy on particulars
ofregistration of second-level private domain names in the .UA domain” published on the Hostmaster
Ltd’s website and to an explanation concerning the legal nature of documents approved by
the Administrator of the .YKP domain provided by the director of the association of companies
“Ukrainian Network Information Center”.

The author concludes that the acts approved by the administrators of the Ukrainian country code
top-level domains are parts of contracts and, because these documents’ provisions are common rules
of behavior in domain names sphere, they may be used as a custom. Thus, as parts of contracts,
these acts must be in accordance with legislation, and as a custom, their provisions may be applied
when they are in accordance not only with the legislation but also with contracts concluded between
certain persons.

AKTH, NIPHITHATI aAMiHICTPATOPAMH YKPAaIHCbKHMX HALIOHAJILHUX I0OMEHIB
BePXHbBOI0 PiBHS: IPABOBA NPHPOAA Ta 3HAYCHHSA

bynam Hamania Muxonaiena
acnipanmka xageopu yugiibHO-npagosux OUCYUnin
Ooecvbko2o HayionanbHo2o yHieepcumemy imeni I. 1. Meunukosa, Ykpaina

Beryn IOTBCSI aKTH, IPABOBA IMIPUPOAA SIKUX HOCUTH JIHC-

KyCIHHHI XapakTep i moTpedye yTOUHEeHHS .
Hespaxaroun Ha Te, 110 MOMIMPEHICTH BUKO- [Turanass  mpaBoBoi  mpupomu  «llpa-
pHUCTaHHS JIOMCHHUX IMEH HEBIIMHHO 3pocTae, BuiI jgomeHy .UA» posmispanu, 30Kpema,

pernamMeHTalis BIIHOCHH y I cdepl Ha 3aKo-
HOJIAaBYOMY DPiBHI € HEOCTAaTHRO. Pa3om 13 TuM

! Bynar H.M. IIpaBoBa npupo/a axTiB, MIPUHHATHX aIMiHi-

CTpaTopaMy YKpaTHChKUX HALIOHATBHUX JOMEHIB BEPXHBOTO

aZMiHICTpaTOpaMu YKPaTHChKUX HaIllOHATBHUX
nomeniB BepxHboro piBasg .UA Ta .YKP — TOB
«XocTtMmarictep» Ta 00’ €qHAHHSAM IAMPUEMCTB
«YKpalHCbKMI ~ MepexeBuid  iHpopMaLiiHUIA
nentp» (mani — OI1 YMIL) BianoBigHO mipuiima-

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/21
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piBHS. Mamepianu 75-i 36imuoi Haykogoi kougepenyii npo-
PecopcvKo-6UKIA0AYLKO2O CKAAOY | HAYKOGUX NPAYi6HUKIE
eKOHOMIKO-npagoeo2o ¢haxynememy (Ooecvbko20 HAYIOHANb-
Hoz2o yHieepcumemy imeni I.1. Meunuxosa, 25-27 mucror.
2020, Oneca/ Biam. pen. A.B. Cmitiox; pen. koi.: H.JI. Kycuk,
A.JL. Cesaromuiok, T.B. Crenanosa ta in. Ogeca : deHikc,
2020. 226 c. C. 102-106. C. 102.
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H. Maiinanuk®, B. Tyraii’, M. CocHOBChKuit?,
M. TlonomapwoB®. OaHak mi3Hime aaMiHiCTpa-
top nomeny .UA mnpuitasB «Permament ocoomnu-
BOCTEH peecTpallli MpuBaTHUX JIOMEHHHX IMEH
apyroro piBHs B nqomeHi .UA»® Ta «PermameHT
nyOIigHOro JOoMEHY»’, 1o 3aminmmm «IIpaBuia
nomeny .UAx»®. Kpim Toro, € HU3Ka JOKYMEHTIB,
MPUHHATUX aaMiHicTpaTopoM nomeny . Y KP, mpa-
BOBA MIPHUPO/IA TA 3HAYCHHS IKUX TAKOXK MOTpedye
YTOYHECHHS . YC€ I¢ CBIAYUTH PO HEOOXiTHICT
BHU3HAYCHHS MPABOBOI MPHUPOIM YMHHUX AaKTiB,
NPUHHATUX aaMiHicTpaTtopamu JomeHiB .UA
ta .YKP, 1 HagaHHA XapakTepUCTUKHU iXHBHOTO
IOPUAMYHOTO 3HAYCHHS.

Merta cTaTTi — BUBHAYUTH NPABOBY MPUPOILY
aKTiB, MPUUHATUX aaMIHICTpAaTOpaMU YKpaiH-
CHKUX HaIllOHAJbHUX JIOMEHIB BEPXHBOTO PiBHS,
Ta OXapaKTepU3yBaTH 3HAYCHHS LIUX JOKYMEHTIB.

2 Maiinanuk H. 3pilicHeHHs TpaBa Ha JOMEHHE iM’s

B Mepexi Inrepuer. FOpuouuna Vipaina. 2009. Ne 7 (79).
C. 62-67.

3 Tyraii B. 3a iHO3eMHUM JOCBIIOM. VKpaincokuil iopucm.
2012. Ne 03.

4 CocHoscbkuit M. IIpobnemaTrka HalliOHAaIBHOTO JOMEHY
BEPXHBOTO PIBHS Ta MOXJIMBI IUISXH JCPKaBHOTO PETyJIIO-
BaHHs. Bci «3a» 1 «mpotuy. [mmenekmyanvHa 61acHicmb.
2012. Ne 11. C. 44-48.

> TloHomapboB M. Y3aranbHEHHS CYOBOi MPAKTHKH PO3-
ISy CyAaMH CIIPaB y CIOpax, MOB’s3aHUX i3 BUKOPUCTaH-
M imeH nomeniB. URL: http://artimmer.com/ua/publicacii/
uzagalnennya-suduvoi-praktyky/269-uzagal’nennya-
sudovoi-praktiki-rozglyadu-sudami-sprav-u-sporax,-pov-
yazanix-iz-vikoristannyam-imen-domeniv (aTa 3BEpHEHHS:
13.01.2021).

¢  PermamMeHT  OCOOJIMBOCTEH  peecTpariii  MpUBATHHUX
JOMEHHUX iMeH apyroro piBHs B nomeni .UA (Bepcis 1.0) :
pospobnenuit cninbHo TOB «Xocrtmaiicrepy, aaMiHicTpa-
TOpaMH NyONIYHUX JOMEHIB Ta peecTparopamu | KBiTHs
2014 poky. URL: https://hostmaster.ua/policy/Reglament
UA_1.0_UK.pdf (nara 3Bepuenns: 13.01.2021).

7 PerameHT myOnigHOTO JOMEHY (Bepcist 3.5) : po3pobieHuii
cnitbHo TOB «Xoctmaiictepy, aaMiHicTpaTropaMu IyOuiv-
HUX JIOMEHIB Ta peectparopamu 24 ciuns 2020 poky. URL:
https://hostmaster.ua/registrators/docs/
Reglament2ld 3.5 UK.pdf (nara 3Bepuenns: 13.01.2021).

8 TIlpaBuma nomeny .UA. URL: http://foresight-agency.
com/contentimages/pravila-domena-ua.pdf (nara 3BepHeHHS:
13.01.2021).

°  Byaar H.M. [IpaBoBa npupo/a akTiB, IPUHHATHX aaMiHi-
CTpaTopaMH yKpaiHCHKHX HAI[lOHAJTBHUX JOMEHIB BEPXHBOTO
piBHs. Mamepianu 75-i 36imHoi naykosoi konghepenyii npo-
GecopcvKro-6uKaIA0aYLKO2O CKAAOY | HAYKOGUX NPAYIGHUKIG
EeKOHOMIKO-npagoeo2o gaxynememy Ooecbkoe0 HAYIOHANb-
Hoeo yHieepcumemy imeni I.1. Meunukosa, 25-27 nucror.
2020, Oneca / Biam. pen. A.B. Cwmittox; pen. koi.: H.JI. Kycuk,
A.JIL. Cesaromniok, T.B. Crenanosa ta iH. Ogneca : deHikc,
2020. 226 c. C. 102-106. C. 104.
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Buxian ocHOBHOT0 MarepiaJty

Slkmo Bectu MoBy mipo 30HYy .UA, crmin 3ay-
Ba)XUTH, 110 Ha o¢iuiitHomy caiiti TOB «Xocr-
Marictep» (amMminicTparopa nomeny .UA) cepen
JTIOKyMEHTIB 110710 oMeHy .UA po3mimieHo «Per-
JAMEHT OCOOIMBOCTEH peecTpalii MPUBATHUX
JIOMEHHUX IMEH Apyroro piBHs B goMeHi .UA»
(mam — Permament .UA)'" Ta «Pernmament my0Oiy-
Horo nomeny»''. Lli Permamentu po3poOieHi
cnimeHo TOB  «XocTmaiicTep», aamiHicTparo-
pamMu TyOJiYHHUX JOMEHIB Ta peecTparopamu'?.
Sk 3a3Ha4aeThes Ha caiiti TOB «XocTtmaiictepy,
«PermameHT 0cobIMBOCTEN peecTpariii mpuBar-
HUX JIOMEHHHX IMEH Jpyroro piBHs B joMeH1 .UA
HE € (B pO3yMiHHI YKPaTHCHKOTO 3aKOHO/IABCTBA):
HOPMaTUBHO-IIPABOBUM JOKYMEHTOM, IO BCTa-
HOBJIIOE TIpaBa Ta 00OB’SI3KU Oy/lb-SKUX TPETIX
0Ci0; TOKYMEHTOM, 1110 YHOPMOBYE€ IIPaBOBITHO-
CHHU MiX OyIb-IKHMH 0CO0aMH. A € YaCTHHOIO
JIOTOBOPIB, YKJIa/I€HUX TUIbKU MK AJIMIHICTpa-
TopoM gomeny .UA Ta peecTparopamMu JOMEHHUX
imer»'®, I xoua 1momo «PermamMenTty myOIigaHOro
JIOMEHY» TaKl po3’ICHeHHsI BIJICYTH1, BUJAEThCS,

10 PermamMeHT  0COOMMBOCTEH  peecTparlii  MPUBATHHUX

JOMEHHMX iMeH apyroro piBHs B nomeHi .UA (Bepcis 1.0) :
pospobnenuit cninbHo TOB «Xoctmaiictepy, aamiHicTpa-
TOpamMu IyOJIIYHUX IOMEHIB Ta peecTparopamMu 1 KBiTHA
2014 poky. URL: https://hostmaster.ua/policy/Reglament
UA_1.0_UK.pdf (nara 3Bepuenns: 13.01.2021).

" Permament my6iigaHOTO TOMEHY (Bepcist 3.5) : po3pobiaeHuit
crninsHo TOB «XocTMaiicTepy, aqMiHicTpaTopamMy My ONigHUX
JIOMeHiB Ta peectparopamu 24 ciunsg 2020 poxy. URL: https://
hostmaster.ua/registrators/docs/Reglament2ld 3.5 UK.pdf
(mara 3BeprenHs: 13.01.2021).

12 PermamMeHT ~ 0OCOONMBOCTEN  peecTpamii  mpuBar-
HUX JOMCHHHUX iMeH apyroro piBHs B jgomeni .UA (Bep-
cis 1.0) : pospobnennii cmninbHo TOB «Xoctmaiictepy,
aZMiHicTpaTopaMy IMyOJIiUHMX JIOMEHIB Ta peecTpaTropamu
1 xBitHa 2014 poky. URL: https://hostmaster.ua/policy/
Reglament UA 1.0 UK.pdf (mara 3Beprenms: 13.01.2021);
Permament myOmiyHoro gomeHy (Bepcis 3.5) : pospoOie-
Huii cninmpHo TOB  «XoctMmaiictep», ammiHicTparopamu
nyOmiYHMX ~ JOMEHIB Ta  peecTparopamu 24  cidHA
2020 poxy. URL: https://hostmaster.ua/registrators/docs/
Reglament2ld 3.5 UK.pdf (nara 3BepHenns: 13.01.2021).

3 PermameHT  OCOOJIMBOCTEH  peecTpamii  IPUBATHUX
IOMEHHUX 1MeH japyroro piBas B jgomeni .UA. URL:
https://hostmaster.ua/policy/?ua (nara 3BEPHCHHSI:
13.01.2021).
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110 TIPaBOBA MPUPO/IA IIHOTO IOKYMEHTA € aHAJIO-
rigyHor0 ',

Crmig 3ayBaKuTH, IO IO NPUHHSTTS BUIIC-
sraganux PernmamenriB gisuin «[IpaBuna nomeny
UA»". Onnak 3 yacom ui [IpaBuna Oyiu 3ami-
HEHI BiAMOBIIHUMH perilaMeHTaMu '®,

I xo4a BCi LI TOKYMEHTH JiIOTh SK YacTHHA
JIOTOBOPIB, IIOAO iX MPaBOBOI MPHUPOIU HEMAE
ofHO3Ha4HOCTI!.

Taxk, ['ocmomapcrkuii cyn micta Kuea, pos-
rsgatoun cripaBy Ne 910/30404/15, nmivitios
Takoro BHUCHOBKY: «HopmaruBHO-paBOBUM
aKTOM, SIKHM PETYIIOITHCS BITHOCHUHHU 3 TIPH-
BO/Y JeNeryBaHHs (mepeaadi B KOPUCTYBaHHS
JIOMEHHOT'O 1IM€HI NIeBHIM 0c00i, BHECCHHS
Oyap-SKMX 3MIH JO 3amuCy Mpo 1€ JOMEHHE
iM’s To110) ToMeHHuX iMeH y 30H1 .UA € «IIpa-
Bwia gomeny .UA», Bumani TOB «Xoctmaii-
ctep»'®. AHajoriuHy mo3uiito 3aiiHsB i [Tedep-
CbKkui paiioHHuil cyn micta KueBa y cmpasi
Ne 757/45200/16-u". Haromicte KwuiBcbkwuii
anessidHUNA TOCTOMAPChKUN CyJ Yy CIpaBi
Ne 12/82 3actocyBaB «lIpaBmia nomeny .UA»
sik 3Buyaid: «Ilynkrom 1.2 [IpaBun nomeny .UA

4 Bynar H.M. IlpaBoBa npupopa aKTiB, IPUIHATHX aMiHi-

CTpaTopamMu yKpalHChKUX HAI[IOHATBHUX JTOMEHIB BEPXHBHOTO
piBHsI. Mamepianu 75-i 36imnoi nHayko6oi konpepenyii npo-
GecopcbKro-6UKIA0AYLKO2O CKAAOY | HAYKOGUX NPAYIGHUKIG
EeKOHOMIKO-Npagoeoeo gaxynomemy O0ecbkoeo HAYIOHATb-
Hoeo yHieepcumemy imeni 1.1, Meunukosa, 25-27 nucror.
2020, Oneca / Biam. pen. A.B. Cwmittox; pen. koi.: H.JI. Kycuk,
A.JI. Cearommrok, T.B. Cremanosa ta in. Opneca : denixkc,
2020. 226 c. C. 102-106. C. 103.

15 TIpasuna momeny.UA. URL: http://foresight-agency.com/
contentimages/pravila-domena-ua.pdf ~ (mata  3BepHEHHs:
13.01.2021).

16 Bynar H.M. IlpaBoBa npupopa aKTiB, IPUIHATUX aMiHi-
CTpaTopamMu yKpalHCHKUX HAI[lOHATBHUX JTOMEHIB BEPXHBHOTO
piBHsI. Mamepianu 75-i 36imnoi Haykoeoi konpepenyii npo-
GecopcbKro-6UKIA0aYLKO2O CKAAOY | HAYKOGUX NPAYIGHUKIG
EeKOHOMIKO-Npagoeoeo gaxynomemy 00ecbkoeo HAYIOHATb-
Hoeo yHieepcumemy imeni 1.1, Meunukosa, 25-27 nucror.
2020, Oneca / Biam. pen. A.B. Cwmittox; pen. kou.: H.JI. Kycuk,
A.JI. Cearommrok, T.B. Cremanosa ta in. Opneca : denixkc,
2020. 226 c. C. 102-106. C. 103.

17" Tam camo.

8 Pimenns Tocnomapcekoro cymy wicra Kuesa Bif
25 mrororo 2016 poky y cmpasi Ne 910/30404/15. URL:
http://www.reyestr.court.gov.ua/Review/56276402 (nara
3BepHeHHs: 13.01.2021).

19 Pimenns [Teuepcbkoro paitonHoro cymy micra Kuesa Bif
30 nucronana 2016 poky y cripasi Ne 757/45200/16-u. URL:
http://reyestr.court.gov.ua/Review/64013904  (mara  3Bep-
menns: 13.01.2021).
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BU3HAYEHO, 110 Taki [IpaBuia po3pobieni agmi-
HicTparopom nomMeny .UA 3 1oTprUMaHHSIM YHH-
Hux npasui ICANN (RFC#1591, ICP-1), 3 ypa-
xyBaHHsaAM pexkomenaaniii [CANN, CENTR,
US DoC, WIPO, a TakoXX Mi>KHapOIHOTO J0C-
BIly Ta € YMOBaMHU HaJIaHHS aJMiIHICTPaTOPOM
nomeny .UA TperiMm oco0aM mociyr 3 aJMiHi-
CTPYBaHHS Ta TEXHIYHOTO CYHPOBOAY JIOMEHY
.UA. Tomy raxi IlpaBuna sik mxepeno mpasa
€ 3BUYAEM, a CaMe NPABUJIOM MOBEIHKH, SIKE HE
BCTAHOBJICHE aKTaMU IMBIIBHOTO 3aKOHO/AB-
CTBa, ajie € YCTaJICHUM Yy TIeBHIN cdepi IUBILIb-
HUX BigHOCUH (a03. 2 4. 1 ct. 7 LuBigpHOTO
KoZeKCy Ykpaiuwm)»?’. Taka mo3uiist Mae Iij-
TPUMKY cepesa HaykoBIiB. 3okpema, B. Tyrait
nuiie: «Y crmpaBax Ipo 3aXKCT MpaB Ha 00’ €KTH
IHTeNeKTyaIbHOI BIACHOCTI BiJ X HempaBoMip-
HOTO BUKOPHCTAHHS Y JOMEHHHUX IMEHaX CylaM
JIOBOJIUTHCS BUKOPUCTOBYBATH HE JIUIIE HOPMU
YHHHOTO 3aKOHOJAaBCTBAa, a W 3BMYal IUIOBOL
npakTuku (Ha migctaBi ctarti 7 LuBiasHOTO
KOJIeKCy Ykpainu). Takumu 3BU4asIMHU €, HAITPH-
kiana, [lpaBuna nmomeny .UA»?'. AnHamoriunHoi
TOYKH 30py AoTpuMyeThcst H. Maiinanuk??.

M. CoOCHOBCBHKHH, IOCIIPKYIOUH IPAaBOBY
npupony «IIpasun nomeny .UA, TIHIIIOB TAKOTO
BUCHOBKY: «...[IpaBuna nomeny .UA, ski 1o cyTi
3a4inarTh IpaBa, CBOOOIU i 3aKOHHI 1HTEPECH
TpOMaJisiH, HE € HOPMATHBHO-TIPABOBUM JOKY-
MEHTOM» >,

CrpaBni, Oylydd 4aCTHHOIO JIOTOBOPIB MiX
Anminictparopom aomeny .UA Ta peectparo-
pamu, Permament .UA (a cBoro uacy «IIpaBuia
nomeHy .UA») 3B’s3y€e peecTparopiB NMEBHUMH
000B’s3KaMH, (PAKTUYHO IUKTYIOUH iX IIOBe-
JIIHKY Y BITHOCHHAX 3 peECTPaHTaMHU-KOHTpareH-

2 TlocranoBa KwuiBCHKOTO amessiiiitHOro rocronapchbKoro

cyny Bim 21 ciuas 2009 poky y cmpasi Ne 12/82. URL:
http://www.reyestr.court.gov.ua/Review/2898679 (nara 3Bep-
Henns: 13.01.2021).

2l Tyraii B. 3a iHo3eMHUM NOCBIIOM. VKpaincokuii iopucm.
2012. Ne 03.

2 Maiimanuk H. 3pificHeHHs TIpaBa Ha JIOMEHHE M s
B Mepexi [Hrepuer. FOpuouuna Yrpaina. 2009. Ne 7 (79).
C. 62-67.

3 Cocnoscbkuii M. [IpoGiemarrka HalliOHAIBHOTO TOMEHY
BEPXHBOTO PIBHS Ta MOXIIMBI IUISIXH ICPIKABHOTO PErYITO-
BaHHA. Bcel «3a» 1 «potmy. [nmenekmyanvHa 61acCHICb.
2012. Ne 11. C. 44-48.
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TaMU 3a JIOTOBOPaMU PO PEECTPAIIO JOMEHHUX
IMEH, 30KpeMa, BH3HA4Yal04M YMOBHU peecTparlii
noMeHHHUX iMeH. OJHaK HaBiTh Taka CHTYyallis,
Ha HaIlly JyMKY, HE Jiae puBoay BBaxkaru «lIpa-
Bwia gomeny .UA» ab6o Permament .UA HOpMa-
THUBHO-TIPaBOBUMH akTamu’!, Tak, sIK Bi7IoMO, 1100
MaTyd CTaTyC HOPMAaTHBHO-IIPABOBOIO, aKT MAae
OyTd, TO-TIepIle, MPUHHATUM YIOBHOBAKEHUM
OpraHoM, a TO-Ipyre, BCTAHOBIIOBATH HOPMH
mpaBa Il HEBH3HAYEHOTO Koia ocid 1 pospa-
XOBYBaTHCSl Ha HEOJHOPA30BE 3aCTOCYBaHHS>.
3 omsimy Ha 1€ MOXHa KoHcTaryBatu, mo TOB
«XocTMancTep» HE Ma€ IOBHOBAXCHb Ha IIpU-
WHATTS HOPMAaTHMBHO-IIPABOBHX akTiB, a Perna-
MeHT .UA (Tak camo sik yMHHi panime «[IpaBuna
nomeny .UA») He BCTaHOBIIIOE HOPMH TIpaBa Jjist
HEBHU3HAYEHOTO KoJIa 0Ci0 1 HE po3paxoBaHUK Ha
HEOJTHOPA30BE 3aCTOCYBaHHA™. AJDKe Ha pee-
CTpaHTIB (SIKi 100 AOTOBOPIB MK AJIMiHICTpa-
TopoM JlomeHy .UA Ta peecTpatopaMu € TpeTIMU
0co0aMM) TIOKJIQJIAIOThCSI TIEBHI OOOB’SI3KH HE
yepe3 HopMmatuBHICTH Permamenty .UA, a uepes
JIOTOBOPH MK HIMH Ta peecTparopamu. Cripasi,
AK 1 B OyIb-sIKOMY IHIIOMY JOTOBOPI TPHEN-
HaHHA (a y cdepi AereryBaHHs JTOMEHHUX 1MEH
MU 3a3BHYall MA€MO CIIPABY 3 JIAHITFOXKKOM 3 JIBOX
JIOTOBOPIB MIPUETHAHHS — JIOTOBOPY aKpeAUTaIlii
MIDX aJMiHICTPATOPOM 1 PEECTPATOPOM 1 JIOTOBOPY
PO peeCTpariiro JOMEHHOTO IMEHI MIX peecTpa-
TOPOM 1 peeECTpaHTOM), CBOOOIA TIOTOBOPY JIEIIIO
00MEXY€ThCS, TIPOTE 1€ HE JIa€ MiJCTaB HE BBa-
KaTH Taki IOTOBOPH JOTOBOpamMu®’.

OTxe, FOpUIMYHO KOPEKTHO po3nisiaary Pera-
MmeHT .UA, Tak camo sk ynHH1 panimie «IIpaBuna
nomeny .UAy, sIK 9aCTHHY JIOTOBOPY IPHETHAHHS,
YMOBH SIKOTO BCTAHOBITIOIOTHCS AJIMIHICTPaTOpOM
nomeny .UA Ta akuii Moxxe OyTH YKITaJeHUH JIHIe
IUISIXOM TIPUETHAHHS IPYTOi CTOPOHH JI0 3aIpo-

¢ Bymar H.M. IIpaBoBa npupo/a aKTiB, MPUAHITHX aJIMiHi-

CTpaTopaMH yKpaiHCHKUX HAI[lOHAJBHUX JOMEHIB BEPXHBOTO
piBHS. Mamepianu 75-i 36imHoi Haykoeoi koHghepeHyii npo-
GecopcbKro-6UKIA0AYLKO2O CKAAOY | HAYKOGUX NPAYIGHUKIG
EeKOHOMIKO-NPagoeoeo garxyromemy 00ecbkoeo HAYIOHATb-
Hoeo yHieepcumemy imeni 1.1. Meunukosa, 25-27 nucror.
2020, Oneca/ Binn. pen. A.B. Cuitiox; pen. xoi.: H.JL. Kycuxk,
A.JI. Cesaromniok, T.B. CrenanoBa ta in. Opneca : denikc,
2020. 226 c. C. 102-106. C. 103.

2 Tawm camo.

% Tam camo.

27 Tam camo.
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HIOHOBAHOT'O JIOTOBOpPY B LiIoMy**. AHanoriaHoi
TOYKH 30py IOTpUMYy€Thes, 30kpema, M. IloHo-
MapbOB, HAroJoOIyoud Ha ToMy, 1o «[IpaBuma
nomeny .UA He € Hl HOpMaTHBHO-TIPAaBOBUM aKTOM,
Hi 1HIIUM JDKEpeloM TMpaBa, a BHU3HAYAIOTHCS
JMIIEe SK JTOAATOK 1O JIOTOBOPY PO HAaJaHHS
MOCIYT, KU YKJIaJa€eTbCsl MK peecTparopamu
JIOMEHIB Ta aaMiHicTpatopom»®. Taka HO3HILis
TaKO)K 3HAMIIIa CBOE BUPAKEHHS Y CyJIOBIH Mpak-
tuni. Tak, Anensuiitnuii cyn micra Kuesa, pos-
msinaroun crpaBy Ne 22-11/796/9998/2014, 3aysa-
xuB: Sk Bumaerbes 13 IlpaBun momeny .UA,
<...> Ttaki [IpaBuna € HEBi €MHOI YaCTUHOIO
JIOTOBOPIB, SIKl YKJIAJAIOThCS aJAMIHICTPATOPOM
nomeny .UA <...> 3 neneryBaHHs Ta aaMiHICTpY-
BaHHSI JOMCHHUX iMeH y nomeHi .UA Ta KOHKpe-
THU3YIOTh TIpaBa 1 0OOB’SI3KU CTOPIH TAKHX JIOTO-
BopiB. Takum umnHoMm, IlpaBunma momeny .UA
<...> € JI01aTKOM JIO JIOTOBOPIB, sSIK1 YKJIQJarOThCs
anMmiHicTpatopoM goMeHy .UA 1 KOHKPETU3YIOTbh
npasa Ta 000B’ 3K CTOPIH TaKUX J1I0roBopiB. Bij-
NOBiIHO, Taki [IpaBuia sk 107aToK 0 10roBOpY
€ 00OB’SI3KOBUMHU JI0 3aCTOCYBAHHS CTOPOHAMH
BIJIMOBITHUX JIOTOBIPHUX BIJTHOCHH Ta HE TOIIH-
PIOIOTH CBOIO JIiF0 Ha 0OCi0, sIKi HE € CTOPOHAMHU
JIOTOBOPY, BIMOBIAHO, HE MOPOKYIOTh JUISI HUX
TIeBHI TIpaBa Ta 000B’s3Ku»*’.

Pazom i3 tum monoxenHs Permamenty .UA
MOXYTh 3aCTOCOBYBAaTHUCH SIK 3BUYAll [1710BOTO
000pOTY, aJKe BOHH € YCTAJICHUMH IMpaBHIaAMH
MOBeAIHKM y cdepi aeneryBaHHS JTOMEHHUX
imen?!.

28
29

Tam camo.

[lonomapbsoB M. VY3aranbHEHHSI CyOBOI MPAKTHKH pPO3-
IOy CyAaMH CIIpaB y CHOpax, IMOB’sS3aHHUX 13 BUKOPHUCTAH-
HsaMm imeH nomeniB. URL: http://artimmer.com/ua/publicacii/
uzagalnennya-suduvoi-praktyky/269-uzagal’nennya-
sudovoi-praktiki-rozglyadu-sudami-sprav-u-sporax,
-pov-yazanix-iz-vikoristannyam-imen-domeniv (mara 3Bep-
Henns: 13.01.2021).

30 Vxpanma AnessiuiiiHoro cymy micra Knesa Big 12 ceprus
2014 poky y cmpaBi Ne 22-11/796/9998/2014. URL:
https://reyestr.court.gov.ua/Review/40865812 (mara 3Bep-
Henns: 13.01.2021).

31 byaar H.M. IIpaBoBa npupo/a akTiB, MPUAHATHX aAMiHi-
CTpaTopaMy YKpaTHChKUX HALIOHATBHUX JOMEHIB BEPXHBOTO
piBHS. Mamepianu 75-i 36imuoi Haykogoi kougepenyii npo-
PecopcvKo-6UKIA0AYLKO2O CKAAOY | HAYKOGUX NPAYi6HUKIE
eKOHOMIKO-npagoeo2o ¢haxynememy (Ooecvbko20 HAYIOHANb-
Hoz2o yHieepcumemy imeni I.1. Meunuxosa, 25-27 mucror.
2020, Oneca/ Biam. pen. A.B. Cmitiox; pen. koi.: H.JI. Kycuk,
A.JL. Cesaromuiok, T.B. Crenanosa ta in. Ogeca : deHikc,
2020. 226 c. C. 102-106. C. 103.
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HaTtoMmicTh € HM3Ka JOKYMEHTIB, NMpHUHHS-
tux OIl YMIL] (aamiHicTpatopoM JOMEHY
.YKP), 3okxpema «Konuenmis po3BUTKY
nomeny .UA»?, «TumuacoBa Komnrmemnmist
BIIPOBAKCHHS Ta PO3BUTKY JOoMeHY .Y KP»¥,
«Bumoru no goropopy mix OmepaTopoMm pee-
ctpy Ta Peectparopamu»*!, «IlonoxeHHs mpo
akpeauTalliro PeectpaTopiB JOMEHHUX IMEH
y nomeni .YKP»**) «Tumuacosi [IpaBuna pee-
cTparii i KOpUCTyBaHHS JOMEHHHUMHU IMEHAMH
B nomeni .YKP»*, «TexHiuHUN periiaMeHT
nomeny . YKP»Y7, «Ilonoxennst npo Kowmiciro
3 I0CYIOBOTO BUPIIICHHS JOMCHHHUX CIIOPIB»*®,
«Ilopsaaok po3B’sA3aHHS JOMEHHHX CIIOPiB»*’,

32 KoHueniiss ~ pO3BUTKY  JOMEHY UA. URL:

http://uanic.net/koncepciya-razvitiya-domena-ua (nara 3Bep-
menns: 13.01.2021).

¥ TumuacoBa KoHIeNiis BIPOBA[DKCHHS Ta PO3BHUTKY
nomeny .YKP : cxBanena pimennsm KoopaunauiiHoi paau
OIl «VYkpaiHcbkuili MepexxeBHd iHQOpPMAIIHHUNA IEHTPY,
Iporokon Ne 13 Bim 16 cepmnast 2013 poky. URL:
http://uanic.net/koncepciya-vnedreniya-i-razvitiya-domena-
ukr (nara 3seprenHs: 13.01.2021).

3 Bumoru 10 poroopy mix Omeparopom peectpy Ta Pee-
CTparopamH : 3aTBeppKeHo pieHHsM KoopanHaniiHoi Panu
OIl «VYkpaiHcbkuil MepexeBuil iHGOpPMALIHHUNA LEHTP»
Bin 23 Bepecus 2013 poxy. URL: http://uanic.net/docs/
documents-ukr/Vymogi%20do%20DogovorOR_1.0.pdf
(mara 3BepuenHs: 13.01.2021).

3 TlonoXeHHS PO aKpeAuTaLilo PeecTparopiB JOMEHHHX
imen y nomesi .YKP (Pemakuist 1.0) : 3arBepmkeHo pilleH-
M Koopamuaniitnoi Pagm OIT «YkpalHCBKHI Mepexe-
Buil iHpopMariitnuii nentp» Big 23 BepecHs 2013 poky.
URL:  http://uanic.net/docs/documents-ukr/Polozhenie-pro-
accredit 2.5.1-a.pdf (nara 3Bepuenns: 13.01.2021).

% Tumuacosi [lpaBria peectpartiii Ta KOPHUCTYBaHHS JOMECH-
HUMH iMeHamu B iomeHi . YKP (Bepcis 5.0) : cxBasieHi pillieHHSIM
Koopaunaniiinoi Pagu OIT «YkpalHcbkuit MeperxeBuii iHpopma-
uiinunii nentp», Iporoxon Ne 16 Bin 17 xoBrH 2013 poky; 31 3Mi-
Hamu 3riH0 3 [Tpotokonom Ne 17 Bix 31 ciunst 2014 poky. URL:
http://uanic.net/pravila-registracii-i-polzovaniya-domennymi-
imenami-v-domene-ukr (nara 3sepHenns: 13.01.2021).

37 Texuiunnii permament nomeny .YKP (Pemakuis 3.0) :
3arBepmkeHo Jupekropom OIl  «VYkpaiHChbKHI Mepexke-
Buil iH(opmariinuit ueHtpy» 7 nucronana 2013 poxy. URL:
http://uanic.net/docs/documents-ukr/System%200f%20
Registrations%20Technical%20Reglament v3.0.pdf  (mara
3BepuenHs: 13.01.2021).

3 Tlomoxkennss mpo Kowmicito 3 m0CymoBOTO BHpIIIEHHS
JOMEHHHX CIIOpiB : 3aTBEpIKeHO pimeHHAM Koopaunari-
iHoi panu OIl «VYkpaincbkuil MepesxeBuil iH(opmariinmii
ueHtp» Big 28 motoro 2014 poky, mporokon Ne 18. URL:
http://uanic.net/docs/documents-ukr/Polozhennya_ pro
Komisiyu 2.0.pdf (nara 3Bepuenns: 13.01.2021).

3 Tlopsiiok po3B’sI3aHHS JJOMEHHHX CIIOPIB : 3aTBEPIKEHO
pimennsiM Koopnunaniitnoi pamu OIl «Ykpainchkuil Mepe-
KeBui THQOpMalliitHuil nenTp» Big 28 mrororo 2014 poky,
nportokon Ne 18. URL: http://uanic.net/docs/documents-ukr/
Poryadok_sporiv_v2.0.pdf (zata 3Bepuenns: 13.01.2021).
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«Ilopsimok HaJaHHS TOCIYr 3 MPOBEICHHS
dikcarii 1 JTOCHIIKEHHS 3MICTy BEOCTOPIHOK
y Mmepexi [nrepuer»*’. [IpaBoBa mpupoaa mux
aKTiB TAKOXK € JUCKYCIHHO0*!.

[To-nepie, Bouu Oynu npuitaati OI1 YMILL
y 4YacTHHI BUKOHAaHHA HUM (YHKIIH yIrpas-
JIHHS y MEXax JIeJIerOBaHMX HOMY MOBHOBa-
’KEHb OpPraHiB Biaau*’, sk 1¢ BUILIUBaE 3 Po3-
nopsyokennss KaGinery MinictpiB  Ykpainu
«IIpo anminicTpyBanus gomeHy “.UA”»*
Ta YKJAJEHOI HAa M10r0 BUKOHAHHA «Yroau npo
BpETYIIIOBaHHS BiJHOCWH, TIOB’SI3aHUX 3 TIPO-
Ba/DKEHHSIM JiSTBHOCTI 3 aAMIHICTPYBaHHS
aJpEeCHOTO MPOCTOPY YKPAaiHCHKOTO CETMEHTa
mepexi Iareprer»*. Tak, BIANOBIAHO 10 mi€l
VYroau JlepkaBHE areHTCTBO 3 NUTAaHb HAyKH,
iHHOBalii Ta iHdopmaruszanii Ykpainu ynos-
HoBaxkuio OIl YMIL] BnpoBamkyBaTu Ta KOH-
TPOJIIOBATH JOTPUMAHHS MOPSAKY PO3IMOALTY
aJpecHOr0 TMPOCTOpY, MpaBHI peecTparii
Ta BUKOPUCTAHHSA IMEH JOMEHIB y JOMEHax
.UA ta .YKP*®.

[To-apyre, 111 TOKYMEHTH BUPAXKAIOTh ITyOIiy-
HUW JIepKaBHUW 1HTEpPEC, 110 BUILUIMBAE BIacHE

40" Tlopsimox HaJaHHS MOCIYT 3 MPOBEACHHS (iKcartii i Jocti-

JOKEHHSI 3MiCcTy BeOCTOPIHOK y Mepexi IHTepHer : 3arBep-
JokeHo aupektopom OIT « YkpalHchKuil MepexeBuii iHdopma-
wittaui entp» 01 cepras 2016 poky. URL: http://uanic.net/
docs/Poryadok_fiksacii_Competence Center 01082016.pdf
(mara 3BepHeHHs: 26.10.2020).

4 Bymar H.M. IIpaBoBa npupo/a aKTiB, MPUAHITHX aIMiHi-
CTpaTOpaMH YKPATHCHKUX HALIOHAJIBHUX JOMEHIB BEPXHBOTO
piBHS. Mamepianu 75-i 36imuoi Haykogoi KoHgepeHyii npo-
pecopcbKo-6UKIA0AYLKO2O CKAAOY | HAYKOGUX NPAYi6HUKIE
EKOHOMIKO-NPa6o6oeo axyromemy Ooecbkoeo HAYIOHATb-
Hoeo yHieepcumemy imeni I.1. Meunuxosa, 25-27 nmcror.
2020, Oneca/ Biam. pen. A.B. Cmitiox; pen. xou.: H.JI. Kycuk,
A.JIL. Cesaromniok, T.B. Cremanosa Ta iH. Opneca : deHikce,
2020. 226 c. C. 102-106. C. 104.

42 Tam camo.

4 TlIpo apgminicTpyBanHs qomeHy “UA” : Po3mopsmKkeHHsS
Kabinery MinictpiB Ykpainu Bix 22.07.2003 p. Ne 447-p.
URL: http://zakon5.rada.gov.ua/laws/show/447-2003-p (nara
3BepHeHHs: 13.01.2021).

4 TIpo BperymOBaHHS BIIHOCHH, IMOB’SI3aHUX 3 IMPOBA[-
JKEHHSIM JIiSTIbHOCTI 3 aIMIHICTpYyBaHHS aIpeCHOTO MPOCTOPY
YKpalHCBKOTO cerMeHTa Mepexi [HrepHer : yroma mix [ep-
JKaBHUM areHTCTBOM 3 ITUTaHb HAyKH, 1HHOBaIid Ta iHpOp-
Mmaruzanii Ykpainu ta O0’€THaHHSAM MIANPUEMCTB y raiy3i
TeneKkoMyHikauid, iHdopmaruzauii ta InrepHer «Ykpain-
ChKHMI MepexeBuil iH(opmaniiHuii nentp» Bix 30 TpymaHs
2013 poky. URL: http://uanic.net/docs/Ugoda DKNII
UANIC 30122013 _copy.pdf (nara 3Bepuenns: 13.01.2021).
4 Tam camo. I1. 2.4.1.
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3 iX TekcTiB*: «MeTOoI CTBOPEHHS TAaKOTO JO0KY-
MenTa («Konmemmii po3Butky momeny .UAy)
€ JIOCSITHEHHS! KOHCEHCYCY MIX 3aIliKaBJICHUMH
CTOpOHaMHU [HTEpHET-CIIBTOBAPHUCTBA, SIKI TPEI-
CTaBJIAIOTh 1HTEPECH TI'POMAJICHKOCTI, Oi3Hecy
ta gepkaBu»t’, «Koumerniriss (BIpoBaKEHHS
Ta po3BUTKY 1oMeHy .YKP) BuzHauatume 3acaau
BIPOBAKCHHS Ta pO3BUTKY JoMmeHy .YKP nHa
Haiiomk4l 10 pokiB Ta cTBOpEeHA Ha MPUHLIUIIAX
MapTHEPCTBA MDK 3alliKaBICHUMH CTOPOHAMH
IHTepHeT-CriBTOBApHCTBA, SAKI IMPEICTABISAIOTH
iHTEpeCH TPOMaICHKOCTI, Oi3HeCy Ta JepxKaBu» ™.
A'y «TumuacoBux [IpaBunax peectpartii Ta kKopuc-
TyBaHHS JOMEHHUMH iMeHaMmH B joMeHi .YKP»
HAeThCs PO Te, M0 «topucaukiiero ux [IpaBun
€ IOpUCAMKINA YKpaiHu»®. Yce 1e CBiI4nTh, 1110
axti OIl YMIL] npuitmanucs y Mexax Jejaerosa-
HUX JIEP’KaBHUM OPraHOM ITOBHOBaYKEHB '

VYT1iM, 3 iHImIOro OOKY, Ii JOKYMEHTH Oyiu
3aTBEP/KEH] BIJMOBIIHUMU OpraHaMH yIpaB-
miaag OIT YMIL, a e [epxaBHHM areHTCTBOM

4 Bymar H.M. IlpaBoBa mpupoaa aKTiB, MPUHHATHX aaMiHi-

CTparopamMH YKpaiHChKUX HAI[lOHAJILHUX JJOMEHIB BEPXHBOTO
piBHS. Mamepianu 75-i 36imHoi Haykoeoi koHghepenyii npo-
hecopcbKro-6UKIA0AYLKO2O CKAAOY I HAYKOGUX NPAYIGHUKIG
EeKOHOMIKO-NPagoeoeo gaxyromemy 00ecvbkoeo HAYIOHATb-
Hoeo yHieepcumemy imeni 1.1. Meunukosa, 25-27 nucrom.
2020, Oneca/ Bign. pen. A.B. Cwmittox; pen. xou.: H.JI. Kycuk,

A.JL. Cesromniok, T.B. Crenanosa ta in. Opmeca : deHikc,
2020. 226 ¢. C. 102-106. C. 104.
47 Kouueruist po3sutky nomeny .UA. II. 1.2. URL:

http://uanic.net/koncepciya-razvitiya-domena-ua (nara 3Bep-
mennst: 13.01.2021).

% TumuacoBa KoHIENIlis BIPOBa[KCHHS Ta PO3BHUTKY
nomeny .YKP : cxBanena pimennsm KoopmunaniiiHoi paau
OIl «VYkpaiHcbkuil MepexxeBuil iHGOpMaLiHHUNA LEHTPY,
Iporokonr Ne 13 Bixg 16 cepmust 2013 poxy. IT1. 1.2. URL:
http://uanic.net/koncepciya-vnedreniya-i-razvitiya-domena-
ukr (nara 3BepHeHHs: 26.10.2020).

% Tumuacosi [IpaBuita peectpaliii Ta KOPUCTYBaHHS JOMEH-
HUMH iMeHamu B omeHi . YKP (Bepcist 5.0) : cxBaeHi pirreH-
Ham Koopmunaniitnoi Pagu OIT «YkpaiHChKuil MepeKeBHid
indopmariiinuii nentp», Ilporokon Ne 16 Bixm 17 sxoBTHS
2013 poky; 3i 3miHamu 3rimHO 3 IIporokosmom Ne 17 Bin
31 ciuns 2014 poxy. IT. 1.8. URL: http://uanic.net/pravila-
registracii-i-polzovaniya-domennymi-imenami-v-domene-
ukr (nara 3seprenns: 13.01.2021).

0 Bynar H.M. [IpaBoBa npupoa akTiB, IPUAHATHAX aaMiHi-
CTpaTopaMH yKpaiHCHKHX HAI[lOHAJTBHUX JOMEHIB BEPXHBOTO
piBHs. Mamepianu 75-i 36imHoi naykosoi koHghepenyii npo-
GecopcvKro-6uKaIA0aYLKO2O CKAAOY | HAYKOGUX NPAYIGHUKIG
EeKOHOMIKO-npagoeo2o gaxynememy Ooecbkoe0 HAYIOHANb-
Hoeo yHieepcumemy imeni I.1. Meunukosa, 25-27 nucror.
2020, Oneca / Biam. pen. A.B. Cwmittox; pen. koi.: H.JI. Kycuk,
A.JIL. Cesaromniok, T.B. Crenanosa ta iH. Ogneca : deHikc,
2020. 226 c. C. 102-106. C. 104.
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3 NUTaHb HAyKW, IHHOBAIi Ta iH(popmaTH3a-
mii YkpaiHu, Ta HE € 3apeecTpoBaHUMH Yy €u-
HOMY JIEPKaBHOMY PEeCTpi HOPMATHBHO-IIPABO-
BUX aKTiB®'. SIK MPOKOMEHTYBaB TaKy CHTYAI[ifO
qupextop OIT YMIL] FO. I'onuapyk, «OIT YMIL]
HE € OpraHoM aJaMIHICTPATUBHO-TOCIIOAPCHKOTO
yhnpaBiiHHA <...> HE HaAUICHHH OyIb-IKUMHU
BIaJHUMHU  IOBHOBaXKEHHAMHU.  JloKymeHTH,
0 yXBaIOIOThCA KoopauHamiiHOW — pajioro
OIl YMIII Ta mupexropom OIT YMIL] (B mexax
IIOBHOB&XEHB) <...> HOCATH HacaMIIEpe] Xapak-
Tep AOKYMEHTIB, 1110 € 000B’I3KOBUMU JISI BUKO-
HaHHA (norpumanns) camum OIT YMILI. Kpim
1ILOTO, Il JOKYMEHTH MalOTh ITyOIIYHUHN XapaKkTep
Ta craryc (Ha MOTOYHUHA MOMEHT): 1) morosip-
HOTO TpaBa (YaCTMHAMHU JIOTOBOPIB MK y4aCHH-
KaMH); 2) Kpamioi MPaKTUKH y TOCIOJAPCHKOMY
3BMYai (ycrajeHa MpakThuka) abo T0OpOBUIBHUX
npaBui (KOJEKCY) MOBEIIHKK HA TIEBHOMY PHHKY.
3 iHmoro 00Ky, 1 B camux KoHIemniisx po3BUTKY
nomeHiB . YKP ta .UA, a takox y Konnenniii po3-
BUTKY TEJIEKOMYHIKallii B YKpaiHi, 10 3aTBep-
mokeHo Posnopsypxennsm  KaGinery MinicTpis
VYkpainu Big 7 uepBus 2006 p. Ne 316-p, 3a3Haua-
€Thbcsl MeTa (11UJTh), IO MUTAHHS aMIHICTPYBaHHS
aJIpECHOTO TMPOCTOPY YKPAiHCHKOTO CerMeHTa
Mepexi [HTepHeT MaroTh OyTH 3aKOHO/ABUO Bpe-
TyJIbOBaHi, a IPaBUJIa PEECTpAIlii 1 KOPUCTYBaHHS
JIOMEHHUMH IMEHaMHU MaloTh BpEIlTi HaOyTH HOp-
MaTHBHOTO XapakTepy»>2.

BusHaueHHst npaBoBOi MPUPOIM AKTiB, HpU-
WHATUX aJMIHICTPATOpaMH YKPaiHCHKUX HaIllo-
HAJIbHUX JIOMEHIB BEpXHBOTO PiBHS, € KIIIOUOBUM
JUTSL XapaKTePUCTUKH 3HAYSHHSI IUX JJOKYMEHTIB.

[To-miepiie, y HUX K y YacTUHAX JOTOBOPIB
CTOPOHU «MOXYTb BIJICTYIIUTH BiJ TOJOXCHB
AKTiB IIUBUILHOTO 3aKOHOJABCTBA 1 BPETYIIOBATH
CBOI BIJIHOCHHM Ha BJIaCHHU po3cym»>. YTiMm
CTOPOHH «HE MOXKYTb BIJICTYIHTH BiJ] TIOJIOKEHb

51
52

Tam camo.

Enexrponnnit smcr  gupekropa OIl  «YkpaiHcbkuit
MepexeBuit iH(opmaniiauii nentpy H). Tonuapyka Bix
13.10.2016 p.

33 lluBinpHuI KomeKkc VYKpaiHu 3akoH VYkpaiHu Bif
16.01.2003 p. Ne 435-1V 3i 3M. Ta f011., BHEC. 3T. 13 3aKOHAMHU
VYkpainu; cranom Ha 01.01.2021 p. A63. 1 4. 3 ct. 6. URL:
http://zakon.rada.gov.ua/laws/show/435-15 (nara 3BepHEHHS:
13.01.2021).
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aKTIB IMBIIBHOIO 3aKOHOJABCTBA, SKIIO B IIHUX
aKkTax MpsMO BKa3aHO MpO I, a TaKOX Y pasi,
SKIIO OOOB’SI3KOBICTH ISl CTOPIH MOJIOKEHB
aKTIB IIMBIJIBHOIO 3aKOHOIABCTBA BUIUIMBACE 3 1X
3MicTy a0o i3 CyTi BI/IHOCHH MiXK CTOPOHaMU»>*.
[To-gpyre, y 3B’SI3Ky 3 TUM, 110 JOKYMEHTH,
NPUKAHATI aAMIHICTPAaTOpaMHu YKpaiHCHKUX Halli-
OHAJIBHUX JIOMEHIB BEPXHBOTO PIBHS, MOXYTh
3aCTOCOBYBATUCS SK 3BHYAl A1JIOBOr0 00OpPOTY,
BOHU MOXKYTb TTOIIMPIOBATH CBOIO 10 HA BITHO-
CUHM Yy cdepi nereryBaHHs JOMEHHUX IMEH MiX
oco0amu, 110 HE € CTOPOHAMH BiAMOBIIHHUX JIOTO-
BOPIB. AJie BOXKJIMBO HArOJIOCHUTH, IO Y TAKOMY
pasi MOJIOKEHHSI IUX JIOKYMEHTIB OyIyTh 3aCTO-
COBYBATHCS, SIKIIIO BOHU HE Cylepedarsb He JIUIIe
aKTaM IUBUILHOTO 3aKOHOZABCTBA, aje 1 J0ro-
BOPY, CTOPOHAMHU SIKOTO € BIAMOBITHI 0cOOn>’.

BucnHoBku

AKTH, TpUHHATI aJMIHICTpAaTOpaMu yKpa-
T{HCHKUX HAI[IOHAIBHUX JOMEHIB BEPXHBOTO
piBHS, HE € 3a CBOEK MPHUPOAOID HOPMATHB-
HO-TIPaBOBUMH. BOHHM NilOTh SIK 4acTWHA JIOTO-
BOpIB 1 3 OISy HA Te, IO € YCTAJCHUMHU IIpa-
BWJIAaMH TOBEIIHKH y cdepi JTOMEHHUX IMEH,

% Tam camo. A03. 2 4. 3 cT. 6.

3 Tam camo. Y. 2 cT. 7.
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MOXYTh 3aCTOCOBYBATHUCH SIK 3BHYAll J1710BOTO
o6opoty*. IIpu 11bOMY SIK y YaCTHHAX JIOTOBOPY
y IUX JIOKyMEHTaX CTOPOHU «HE MOXYTh Bil-
CTYNHUTH BiJ] TIOJIOKEHD aKTIB IIUBIILHOTO 3aKO-
HOJIaBCTBA, SKIIO B IIMX aKTax MPSMO BKa3aHO
Mpo 1€, a TaKOXK y pasi, KO0 000B’SI3KOBICTh
JUTSL CTOPIH TIOJIOKEHb aKTiB IIUBIIHHOTO 3aKOHO-
JIAaBCTBA BUIUIMBAE 3 1X 3MICTy a0o0 13 CyTI BIIHO-
CHH MDX CTOpOHaMm»”’. A K 3BUYAil JiJIOBOTO
000pOTy TOJIOKEHHS aKTiB, MPUUHITHX aJMiHi-
CTpaTopaMu YKpaiHCHKHX HAI[lOHAJbHUX JOMe-
HIB BEPXHBOTO PiBHS, MOXKYTh 3aCTOCOBYBATHCS
TIJIBKU TOJII, KOJIU 111 TIOJIOXKEHHSI HE CylepedaTh
HE JIMIIEe aKTaM IHMBUIBHOTO 3aKOHOIABCTBA,
aje 1 JOroBOpY, CTOPOHAMH SIKOTO € BiJMOBIIHI
ocoou’®.

¢ Bymar H.M. IlpaBoBa mpuposa akTiB, IPUHHATHX aJaMiHi-

CTpaTopamMy YKPATHCHKUX HAIIOHATBHUX JOMEHIB BEPXHBHOTO
piBHA. Marepianu 75-1 3BiTHOI HaykoBoi KoHpepeHwUii mpo-
(hecopChKO-BUKIIAIAIIBKOTO CKIIAJy 1 HAyKOBHX IPAIliBHUKIB
EKOHOMIKO-TIpaBoBoro (akynprery OIeChKOTo HalllOHAb-
Horo yHiBepcutery imeHi I.I. Meunuxosa, 25-27 mucTom.
2020, Opneca/ Biam. pen. A.B. Cmitiox; pen. xoi.: H.JI. Kycuk,
A.JI. Cesrommriok, T.B. Cremanosa Ta ig. Opneca : demnike,
2020. 226 c. C. 102-106. C. 105.

57 TIuBinbHHUN KOmeKC YKpaiHu 3akoH YkpaiHu Bif
16.01.2003 p. Ne 435-1V 3i 3M. Ta A01., BHEC. 3T. 13 3aKOHAMU
Vkpainu; cranom Ha 01.01.2021 p. A63. 2 4. 3 cT. 6. URL:
http://zakon.rada.gov.ua/laws/show/435-15 (nara 3BepHEHHS:
11.01.2021).

8 Tam camo. Y. 2 ct. 7.
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Theoretical and legal concept of “environmental activities”: conceptual framework

Holovko Alina
Aplicant at the Department of Theory of State and Law
National Academy of Internal Affairs, Ukraine

In the article the author explores the conceptual foundations of the theoretical and legal concept
of “environmental activities”. The available approaches to understanding environmental activities
in the professional literature are analyzed. The key features of nature protection activity are singled
out, and its author’s definition is offered. The correlation of the concept of “environmental activity”
with other concepts of the theory of state and law, in particular with the ecological (environmental)
function of the state, ecological state, ecological state policy is outlined. It is established that
the theoretical and legal concept of “environmental activities” is a cognitive tool for deepening
human knowledge about environmental activities as a complex, multifaceted state and legal
phenomenon. Theoretical and legal concept of environmental protection is a form of thinking
characterized by the reflection of natural relations and properties of environmental protection in
the form of considerations about its general and specific features. Environmental activities should be
understood as a purposeful, relatively stable, consciously volitional, regulated by law type of social
activity of the state or other entities authorized by it, carried out using certain means, methods,
techniques and aimed at ensuring environmental protection, environmental safety and environmental
protection. human rights subject to ecological balance and in the context of sustainable development
of modern society. The relationship between the concept of “environmental activities” and other
concepts of the theory of state and law characterizes the relationship, relationship and dependence
of environmental activities with ecological (environmental) function of the state, environmental
state, environmental (ecological) government policy and more.

TeopeTuko-npaBoBe MOHATTS «IPUPOAOOXOPOHHA TislJILHICTHY:
KOHIeNTyaJ bHi 3acaau

TI'onoeko Anina Jleonioiena
3000y8au kaghedpu meopii depaicasu ma npasa
Hayionanvnoi akademii suympiwnix cnpas, Yxpaina

Beryn

Herarusnuii rmoOanpHuil BIUIUB JTIOAUHA Ha
MPUPOSY, 3YMOBJIIEHE HHMM pI3KE IOTIPUICHHS
CTaHy JOBKUUIA y JAPYTid MOJOBHHI MUHYJIOTO
CTOMITTA ¥ 0co6muBo Ha novyatky XXI cT., mposiB
KpU30BUX sBUII Yy cdepl B3aemomii JIOIUHU
3 HABKOJIMIIHIM CEPEIOBUIIEM IMOCTaBWIM Mif
3arpo3y MOXJIUBICTh CTajOro PO3BUTKY BCIET
mroncekoi numBimizanii. Ilomanemia nerpaaaiis
IPUPOAHUX CUCTEM IpHU3BeNa A0 JecTtabiiiza-
uii 6iocepHux Mmpouecis, yrpaTH ix HIIICHOCTI
Ta 3JaTHOCTI MIATPUMYBAaTU €KOJOTIYHY PiBHO-

18

Bary'. 3mifiCHEHHS TPHPOIOOXOPOHHOI [islTb-
HOCTI Ha0yBa€e 0COOJIMBOTO 3HAYEHHS B YMOBaX,
KOJIM HECTPHMHHUH PO3BHUTOK IIOOATBHOI €Ko-
HOMIKM TIEPETBOPUB HABKOJMIIHE CEPEIOBHUILE
Ha €IWHUHI IHTETPOBaHUI pecypc, a CyCIib-
CTBO IIOCTAJIO Iepe]] BUOOPOM — IPOIOBKYBATH
CTIOKMBATH TPUPOAHI PECypcH B THX e 00cs-
rax, BUCHaXyIoun 0iochepHy eKoJIOTidHy Hilry
Ta 3aMOBHIOIOYM BiXOIAaMH 3€MIII0, TOBITpS
1 Boxy, uM mepeitu 10 HOBoi (imocodii rapmo-

' Exomoriuyne mpaBo YKpaiHW : HaBYATbHUH MOCIOHUK /

H.C. T'aBpum Ta in.; 3a pen. L.I. Kapakama, T.€. Xaputono-
Boi, A.L. UepemnoBoi. Oneca : I'enbBetuka, 2018. 408 c. C. 9.
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Hi3amii KUTTEOISUTBHOCTI B  HABKOJIUIIHBOMY
cepenoBuii. KpuzoBuii ctaH JOBKULIS BHUMa-
ra€e MpoBeleHHS e(PEeKTHBHOI MPUPOIOOXOPOH-
HOT JIISUTBHOCTI 13 3aCTOCYBaHHSIM PO3TalyKeHOT
CHCTEMH INPABOBHX, OpraHi3allifHUX Ta eKOJIOo-
rO-eKOHOMIYHHX 3ac00iB’.

3 omisiy Ha 11e 0COOIUBOT aKTyaIbHOCTI HaOY-
Ba€ JIOCII/DKEHHS KOHIETITyaJIbHHX 3aca]l Teope-
THUKO-TIPABOBOTO TMOHATTS  «IPUPOTOOXOPOHHA
JUSTBHICTEY, 10 CTAaHOBUTH METY IIi€i CTaTTi.
Jnst ii ycHiliHOro JOCSTHEHHS mependadaeThest
BHUPIIINTH TaKi 3aBAAHHSI: TO-TIEpIIE, MpoaHa-
Ji3yBaTHU HasBHI y (axoBiil jiTeparypi MiIxoau
70 PO3YMIHHS TPHUPOTOOXOPOHHOI MisUTBHOCTI;
MO-JIpyre, BUOKPEMHTH Ta OXapaKTepHU3yBaTH
KJIFOUOBI O3HAKH MPUPOIOOXOPOHHOT isITBHO-
CTi, @ TAKOX 3alPOIIOHYBATH ii aBTOPChKE BU3HA-
YEHHS;, TIO-TPETE, OKPECIUTH CITIBBITHOIICHHS
MNOHATTS.  «IPUPOJOOXOPOHHA  JiSJIBHICTHY
3 IHITUMU TIOHATTSAMH TEOpii IepKaBU Ta Mpasa,
30KpeMa 3 EKOJIOTIYHOK (TPUPOAOOXOPOHHOIO)
(yHKIIIE€0 Jep)KaBH, EKOJOTIYHOK JEpP’KaBolo,
€KOJIOTTYHOIO JIEP>KaBHOIO MOJIITHKOIO TOILO.

Bukiiax ocHOBHOrO Marepiainy

Sk 1 KOKHA HaykKa, IOpUAWYHA Hayka (abo ii
rajxysi), TPHUIYCKalO4W HAsSBHICTh PO3BUHYTOI
U yHOpSAAKOBAaHOI CUCTEMHM 3HAHb IIPO JEpKaB-
HO-TIPaBOB1 SIBUINA 1 TMPOIECH, TMOBHHHA MAaTH
AK O0O0OB’sI3KOBUH aTpulyT Ta I1HCTpyMEHTa-
piii Ti3HAHHS PO3BHHEHY CHCTEMY KaTeropii
1 MOHATH, TOOTO MOHATTEBO-KATEropiajJbHUM ama-
par, iK1l BU3SHAYA€THCSA MPEIMETOM Li€1 HAyKH.
VY 3B’s3Ky 3 MM (OpMYITIOBaHHS IOPUAWYHUX
MOHSTh, 30KpeMa MOHATTS «IPUPOTOOXOPOHHA
TISUTBHICTBY, SIK 1 3arajioM MOHSTTEBO-KaTeropi-
aJIbHOTO anapary pHUINYHOI HAyKH, € HalBax-
JUBINIAM 3aBJaHHSM Ta ii BIACHUM MPHU3HAYCH-
HSM, 1HaKIIEe Ka)Ky4dH, KOHCTAHTOIO 11 OyTTs.

@dopMyBaHHS IOPUIWYHUX TOHATH, MO CYTI,
HE BIIPI3HAETHCS BiJl yHIBEpCcaabHOT 200 3arajib-

2 Ilesuyk FO.B. KoncruryuiiiHO-mpaBoBi rapaHrii exo-

JIOTIYHMX TpaB rpoMalsiH B YkpaiHi : moHorpadis. Kuis :
T'eompunt, 2006. 132 c. C. 4.

*  Teopis neprxasu Ta mnpasa : mapyunuk / €.0. Tipa ta in. ; 3a
3ar. peq. €.0. I'iou. Kuis : @OIT O.C. Jlinxkan, 2011. 576 c. C. 23.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/21
WWW.UNI-GOETTINGEN.DE/REOS

Theoretical and legal concept of “environmental activities”..

HOI mporenypy (opMyBaHHS HAyKOBOTO 3HAHHS.
CythicTh 1i€i mponenypu — y dopmamizarii
3HaHb Y ranysi JAepKaBHO-TIPAaBOBUX siBUII. [Ipu
IBOMY «IPOJYKTHBHICTB» TEOPETHUKO-IPaBO-
BOTO TMOHATTS TNPHUPOJOOXOPOHHOT [isSUIBHOCTI
3aJICKUTH BiJ] TOTO, HACKIJILKH JOCTOBIPHO BOHO
BU3HAYA€ CBi MpeIMeT B yMOBax MPaKTUKH
3aCTOCYBaHHS HOPMAaTHBHO-IIPABOBOTO Mare-
plasy Ta Cy4yaCHOTO CTaHy PO3BHUTKY IOpPUAHY-
HOI HayKd. YTBOPEHHSI TEOPETHUKO-IIPABOBOIO
HOHATTSI «IPUPOTOOXOPOHHA MISTIBHICTE) — 1€
CKJIQJIHUH MUCJIEHHEBHI MPOLEC, Y SIKOMY BHUKO-
PHUCTOBYIOTBCS TaKi 3ac00M Mi3HAHHS, SIK TOPIB-
HSIHHSI, aHaJi3 1 CUHTE3, a0CcTparyBaHHs, ijea-
Ji3amis Ta y3arajibHEHHS. TeopeTHko-IpaBoBe
MOHSTTSI «IPUPOIOOXOPOHHA JISITBHICTEY CyTie-
pewinBe 3a CBO€IO MPUPOA0I0. OCKUIBKY MOHATTS
«IPUPOIOOXOPOHHA TUSITTEHICTBY JIOCUTh
abCTpaKTHE, CTBOPIOETHCS BPAKEHHS BIAXOIY
MUCJIEHHS B TIOHATTI MPUPOJOOXOPOHHOT JisIh-
HOCTI BiJ ailicHocTi. HacmipaBni TeopeTnko-mpa-
BOBE TIOHSTTS «IPUPOIOOXOPOHHA HISTBHICTBY,
BiZJOOpakalo4l CYTHICTb, NOIIHOJIOE 3HAHHS
JIOAWHHU TIPO TPUPOJOOXOPOHHY AISUTBHICT SIK
CKJIaJIHUH, OaratorpaHHUii Jep>KaBHO-IIPABOBHIMA
¢denomeH. TeopeTUKO-NpaBOBE MOHSTTA «IIPH-
POIOOXOPOHHA JISTIBHICTBY € 3aCO00M IMi3HAHHS
ICTUHUA. 3MICT TEOPETUKO-TIPABOBOTO TOHSTTS
«TPUPOJIOOXOPOHHA  JISUIBHICTBY  3MIHIOETHCS
y Ipolieci TeHe3UCy IpUINIHOT HaykH. J{is pos-
KPUTTSI 3MICTy TEOPETUKO-NIPABOBOTO MOHSTTS
MIPUPOAOOXOPOHHOT JISTTLHOCTI CIIIJT MpoaHai-
3yBaTH CUCTEMY 11 O3HAK.

Cepen OGaraTtboX MOKTPHUHAIBHHUX Je(iHIIN
MOHSITTS TPUPOJAOOXOPOHHOI AISUTBHOCTI JesiKi
€ TOCHUTh CKJIQHUMHU, 1HIII1 5K € 30BCIM ITPOCTHMH.
HesBakaroun Ha HasBHI Bapiallii BU3HAYEHb, SK1
npeacTaBieHi y (axoBiil jiTeparypi, BCl BOHH
Y3TOKYIOThCSI B MEBHUX KIIIOUOBUX AaCIIEKTaXx.
Y HalOuUIbII 3araJlbHOMy BHIJISAJI TPHUPOJIO-
OXOPOHHY JiSJIbHICTh BHM3HAYaIOTh SIK AKTUB-
HUW BIUTUB Cy0’€KTa HA MPUUHATTS MOJITUYHUX
Ta yNpaBJIiHCHKUX PILIEHb 3 METOIO ONTUMI3aLi]
B3a€MOJII{ JIIOMMHU Ta HAaBKOJUIIHBOIO CEpeo-
BUIIIA, YYacTh y 3aX0/1ax, 10 3a0e3mneuyoTs 30e-
PEXKEHHS Ta BIATBOPEHHS MPUPOIHUX PECYPCIB,
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YHUKHEHHSI HETaTUBHUX HACIHIAKIB BHPOOHUYOT
JUSTTBHOCTI CTOCOBHO TPHUPOJIHOTO CEPEeOBHUIIA
Ta 310POB’sI JTFOAUHU".

3rinno 3 wmipkyBanHsamu JI.B. JKaposoi,
SIKIIIO €BOJIOLIS CYTHICHOTO HAIIOBHEHHS palli-
OHAJIBHOCTI Ta HEPAIIOHAIBHOCTI MPHUPOIAOKO-
pUCTYBaHHSI BiIOYBa€TbCs pa3oM 3 IOCTYIIOM
JIIOZICTBA, TO 0ajaHc MIX JIBOMA YaCTUHAMU TpHU-
POJIOKOPUCTYBAHHS — PAIllOHATILHOIO Ta Hepalli-
OHAJILHOIO — JIOCSITA€THCS 3a JOTIOMOTOI0 TpH-
pomooxopoHHoi  mistibHOCTI. Llum, 30kpema,
MOSICHIOETbC 00cAr 1boro nousAtts. IIpupono-
OXOpPOHHA JIISUTbHICTH BKIIIOYAE: 1) MIXXHAPOIHY,
JIep’KaBHY, pEeriOHAIbHY Ta MICIIEBY aJMiHICTpa-
TUBHO-TOCIIO/IaPCHKY, TEXHOIOT1YHY, MOJITHYHY,
IOPUJINYHY 1 CYCIUIbHY AiSUIBbHICTD, CIIPSIMOBAHY
Ha 30epexeHHs, paliOHalbHE BUKOPHCTAHHSI
Ta BIJIHOBJICHHS TMPHUPOIAM B IHTEpEcax cydac-
HOTO Ta MaiOyTHBOTO IOKOJIIHB; 2) CHUCTEMY
3aX0/[IB CTOCOBHO MIATPUMKH B3aEMOIIT MK
TiSUTHHICTIO JIFONWHU Ta HABKOJUIIHIM TPHUPOI-
HUM CEPEIOBUIIEM, 1110 3a0e3meuye 30epeKeHHs
1 BITHOBJIGHHSI IPUPOIHUX PECYPCIB, sIKE MOIIe-
pemkae mpsaMuii ab0 OMocepeaKOBaHUIN BILUIHB
Pe3yNbTaTiB AiSIIBHOCTI CYCIUIBCTBA HA IPUPOIY
Ta JIOAUHY; 3) TJIaHyBaHHS ISJIBHOCTI, TOOTO
CHCTEMY 3axOjliB, CHPSAMOBAHMX Ha HaWOUIBII
MOBHE BWJIYYCHHS PECYpCiB 1 BHUKOPHUCTAHHS
IPUPOAHUX YMOB, MiHIMAJbHE IX MHUTOME CIIO-
’KMBaHHS HAa OJIMHUIIIO TPOIYKIIii’.

Buknukae HaykoBH I1HTEpeC TOUKa 30py
C.B. Cogripu mpo te, 1110 popmMyBaHHS MTOHSATTE-
BOTO amnapary B chepi mpupog00XOPOHHOT JTisiiTb-
HOCTI TpuBa€ i tenep. Tak, MOHATTS «IIPUPOIO-
OXOPOHHA JIISTIbHICTEY» IHTEPIIPETY€ETHCS B PI3HUX
acrmeKkTax: Mo-mepiuie, Ik OpraHidYHUM CKJIaIHUK
€KOJIOTIYHOI KYJIBTYPHU JIFOAWHU Ta CYCHUIBCTBA
1 xapakrepusye cdepy iX B3aemomii 3 mpupo-
JI010; B TAKOMY PO3YMiHHI MOHATTS PUPOJO0XO0-
POHHOI AISUTBHOCTI Ma€ ICTOPUYHHMMA XapakTep
1 BH3HAYAETHCS JOCTIAHUKAMH SK CYKYIHICTb

4 Anapoc O.€. EKoNOriCTCHbKiI pyXHW B Cy4acHOMY TIOJTi-

THYHOMY Iporeci : MoHorpadis. Kuis : Ctunoc, 2012. 206 c.
C. 17-18.

5 JKaposa JI.B. TIpupomooXopoHHa TisSUTbHICTh: MTHTAHHS
Teopii Ta MeToHoNIOTil BHPOBAIKEHHA. [IpoOyKmueHi cuau
Yrpainu. 2009. Ne 1. C. 73-82. C. 75.
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JIOCATHEHb CYCIIJILCTBA Y WOT0 MarepialbHOMY
Ta JIyXOBHOMY PO3BHUTKOBI, 3aKPIIUICHUX Y 3BHU-
YasX, €THYHUX HOpMax, B yCTallEHUX CTEPEo-
TUIAX CTaBIICHHS JIIOAWHU 0 TPUPOIH, TOBe-
JUHIN y TPUPOIHOMY CEPEIOBUIIIL; MO-APYTe, SIK
TISITBHICHUM CKIIQIHUK, 110 TIependadae akTUBHI
Iii, crpsIMOBaHI Ha MOKPAIIEHHS XapaKTepuc-
THK KOMIIOHEHTIB TPUPOTHOTO CEpPEIOBUIIA,
B TOMY YHMCJI BiJHOBIICHHS X SIKICHUX BJIACTH-
BOCTEH; y Takiil 1HTepIpeTalii mpupogooxopo-
HHa JiSUTbHICTB BKJIIOYA€E PO3POOKY, OpraHi3alliio
1 TEXHOJIOTII0 MPOBEACHHS MPUPOIOOXOPOHHUX
3ax0JliB; MO-TPETE, K SAKICHA XapaKTepPHCTUKA
dbopMyBaHHSI PUC OCOOMCTOCTI, IO Mepeadavae
HASIBHICTH Yy JIFOJAWHHM BIAMOBITHUX 3HAHb 1 IIepe-
KOHaHb, MiIOPSIKYBaHHS TPAKTUYIHOT TisTTHHO-
CTl BUMOIaM paliOHAJbHOTO HPUPOIOKOPUCTY-
BaHHS, B TAaKOMY PO3YMIHHI MPHUPOTIOOXOPOHHA
MISUIBHICTG € ITOKa3HHKOM CBIZOMOIO, BiAIIOBi-
JIAJIbHOTO CTaBJICHHS 0COOMCTOCTI 70 IPUpOIu’.

HaBeneni apryMeHTd JarmOTh  MiJICTaBH
C.B. Copripi 3po0OuTH BHCHOBOK NP0 T€, IO
MPUPOOOXOPOHHA [iSUTBHICTh — 1€ IIJIeCTIps-
MOBaHa JISUTHHICTh CYCIUIBCTBA, HOTO YIIpaBiIiH-
CBKHUX CTPYKTYyp, CIpsIMOBaHa Ha (OpMYyBaHHS
THUX SKOCTEH JIIOAMHHM, SIKI HEOOX1/IHI JIJIs1 TapMO-
HIHHUX BITHOCHH CYCIUIBLCTBA Ta MPUPOH, IO
3I1MCHIOETHCS 3 BUKOPUCTAHHSM CUCTEMHU METO-
JiB, 1HCTPYMEHTIB, BaXKelliB BIUIUBY 3 METOIO
30epeKCHHS SIKOCTI HABKOJHUIITHBOTO IPUPO/I-
HOTO CepeIOBHIIA Ta 3a0e3MeUeHHs CTaJIoro po3-
BuTKy’. [TogiOHa TOYKa 30py 3 JA€IKMMHU Bapialli-
MU 3HAWIUIA MIATPUMKY W PO3BUTOK Y MO3UIIT
H.M. KpuBoKyIbCHKO1, SIKa /10 TOTO K BiJ[3HAYAE,
10 MPHUPOTIOOXOPOHHA AisUIBHICTh Mependadyae
3MIACHCHHS] AKTUBHHUX [id, CHOPSIMOBaHUX Ha
MOKPAIIEHHS XapaKTePUCTHK EJIEMEHTIB HaBKO-
JUIITHBOTO TIPUPOTHOTO CEpPEOBUINA, B TOMY
YHCIIl 1 BITHOBJICHHS 1X SIKICHUX puc®.

6 Cosripa C.B. Metozonorisi ipupog00XOpOHHOT AisUTbHO-

cTi. Bichux Yepkacvroeo ynieepcumemy. Cepis: Iledacoziuni
nayku. 2011. Ne 196. Y. 1I. C. 158-161. C. 158.

7 Cosgripa C.B., Tonuapenko I.€., JTronerko C.O. Texuo-
JIOTisl Ta OpraHizalis IPUPOJOOXOPOHHHUX POOIT : MiAPYUHHUK.
KwuiB : Haykoswii cBit, 2011. 319 c. C. 10.

8 Kpuokynbcska H.M. Opramisamis ynpasmiHus i pery-
JIIOBaHHS MPUPOAOOXOPOHHOI AiSNIBHOCTI @ aBTOped. AHMC. ...
KaHJ. eKoH. Hayk : 08.02.03. JIbBiB, 2006. 24 c. C. 7.
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Ha nymky B.B. Kocrtumpkoro, mnpoOnema
OXOPOHM JOBKUUIS SIK JISUTBHOCTI, TOB’S3aHOL
3 OXOPOHOI0 1 30€peKEHHSIM >XKUTTEBOTO IPO-
cTopy Jtonuau (HoocdepH), HUHI TTocTana 3 0Co-
ONMMBOIO TOCTPOTOID, & TOMY OXOIUTIO€ 1 KOH-
CepBaTHUBHY OXOPOHY IPHUPOIH, 1 paIllOHAIbHE
BUKOPUCTaHHSI TPUPOAHHUX pecypciB. OxopoHa
JOBKIUJIJISL BKITFOYA€E, OKPIM HAa3BaHUX JIBOX (Hopm
(oxopoHa MPUPOAU, OXOPOHA Ta BUKOPHCTAHHS
MIPUPOIHUX PECYPCIB), IIe ¥ 3a0€3MEeUCHHS €KO-
JOTriYHO1 Oe3MeKu, TOOTO TaKy eKCIUIyaTallito
AHTPOIIOTEXHOTEHHUX 00’ €KTIB 1 TaKy OpraHiza-
1if0 ypOaHi30BaHUX TEPUTOPIii 1 BCHOTO IpoLIECy
CYCNUIBHOTO BUPOOHHUIITBA, SKI BUKJIIOUYAIOThH
3arpo3y AJIs KUTTS 1 3A0POB’sl TIONUHU Ta 30e-
pexenHs ii rerHodony. Pazom 1i Tpu Buau JTrOI-
CHKOI JISTIBHOCTI CTAHOBISATH OXOPOHY HaBKO-
JUIITHBOTO MPHPOIHOTO CEPEAOBHUINA (OXOPOHY
noBkiwist). Takum ymnoM, y XXI cT. cycmisib-
CTBO CTaJI0 €JIEMEHTOM COI[IOEKOJIOTTYHOI CHUC-
TEMU «CYCIIIBCTBO — JOBKULIs. OCTaHHE SBIISIE
co0010 €THICTh HEJOTOPKAHHOI Ta PYKOTBOPHOL
MIPUPOJIU, & TAKOK aHTPOMOTEXHOTEHHOTO cepe-
noBuiia. ToMmy B cydacHOMY TI7100aj1i30BaHOMY
CBITI OXOpOHAa HABKOJHMIIHBOTO MPHUPOIHOTO
cepenoBuIna (0OXOPOHA JOBKULISA) BKIIOYAE OXO-
pPOHY TPUPOAH, palliOHATbHE BUKOPUCTAHHS
MIPUPOIHUX PECYpCiB 1 3a0€3MeUeHHs €KOJIOT14-
HOT Oe3mnexu’.

Bignosigno mo mosumii B.I. Anppeiinesa
OXOpOHA HABKOJUIIIHHOTO MPHUPOTHOTO CEPEeIo-
BHINAa — CHCTEMa 3axOJiB JIepKaBU Ta 3000B’s-
3aHb OPUIUYHHX 1 (Hi3UUHUX 0cib moa0 edek-
TUBHOTO BHKOPUCTAHHS NPUPOIHUX PECypCiB,
30epeKeHHs] SIKOCTI HAaBKOJMIIHBOTO MPHUPOI-
HOTO CEpeJoBHINA, 3a0e3MeUeHHs EKOJIOT14-
Hol Oesmeku'®. CXOKy TMO3UIII0 MIATPUMYE
ta po3BuBae M. T. ['aBpuiib1iB, sika BiJ3HAYAE, 110
MOHSITTS «OXOPOHA HABKOJIUIIIHBOTO MMPUPOTHOTO

o Kocrunpkuii B.B. ExoHOMiKO-TIpaBOBHII MeXaHI3M 0XO-

POHH HABKOJIMIIHBOTO HPHPOJHOTO CEPEOBHINA: TEOPist
Ta MpaKTUKa : aBroped. AuC. ... I-pa opu. Hayk : 12.00.06.
Kuis, 2004. 52 c. C. 13, 38.

1 Anppeiines B.1. OxopoHa HaBKOJHMIIHBOTO MPUPOIHOTO
cepeloBULlA. Beruka yKpaincbKka 10puoudHa eHyukioneois :
y 20 1. T. 14 : Exonoriune npaso / Peaxon. : F0.C. [llemury-
4yeHko (ronosa), A.Il. I'erbman (3acT. T010BH) Ta iH. XapKiB :
IIpago, 2018. C. 569-570.
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CEPEZIOBUIIAa» TA «OXOPOHA MPUPOIN» 32 CBOEIO
CYTTIO € TOTO)KHUMH, OCKUJTBKH Ha TIPAKTHUIIl OXO-
pOHA HABKOJIMIIHHOTO MPUPOAHOTO CEpeIOBHILA
3IINCHIOETHCS LIUUISIXOM OXOPOHU 3€MeEllb, Hajp,
BOJI, aTMOC(EPHOTO MOBITPS Ta 1HIIMX MPUPOJI-
HUX 00’ €KTIB 1 pecypciB. Y OUIBIIOCTI KpaiH CBITY
BITHOCHHHU Yy c(epi OXOpOHM HABKOJIMIIHBOTO
IIPUPOTHOTO CEPEIOBUIIIA € IPEIMETOM JeprKaB-
HOTO PErylIOBaHHS, 3MICT SIKOTO BH3HAYA€THCS
€KOJIOT1YHOIO0 TIOJITHKOI JepkaBu. [Ipupomo-
OXOpPOHHA JiSUIbHICTh B YKpaiHi, sIK 1 B OLIbIIOCTI
KpaiH CBITY, € MPEAMETOM JEPKABHOTO PETYIIIO-
BaHH]. Y BITYM3HSIHOMY 3aKOHOJABCTBI 3aKpi-
JICHO, IO JICP)KaBHIN OXOPOH1 Ta PEryIFOBaHHIO
BUKOPHCTAaHHS Ha TepUTOpii YKpaiHu miajsra-
I0Th: HAaBKOJMILIHE MPUPOAHE CEPEIOBUILE SK
CYKYITHICTh MIPUPOTHUX 1 TPUPOTHO-COLIATBHUX
YMOB 1 ITPOIIECIB; PUPOIHI PECYPCH 5K 3aTydeH1
B TOCMOAAPCHKUN 00Ir, Tak 1 Ti, IO HE BHKO-
PHUCTOBYIOTHCSI B HAITIOHAJIbHIN €KOHOMIIII B IIEH
nepion (3emJisi, Hajpa, BOJH, aTMOC(EpHe MOBi-
TP, JIIC Ta 1HIIIA POCIMHHICTh, TBAPUHHHH CBIT);
JaHamadTyH Ta 1HII OPUPOAHI KomIuiekcH. Lle
nae miacrasu M.T. ['aBpuiibiiiB pe3toMyBatH, 1110
MPUPOOOXOPOHHA [iSUIBHICTh — 1€ JeprKaBHA
JISUIBHICTD, SIKa IOJISATa€ B aKTUBHUX JiX B3ae-
MOJIIIOYMX OpraHiB Jep:KaBH, KOTPI CIPSIMOBaHi
Ha OXOPOHY HABKOJUIIHBOIO MPUPOAHOIO cepe-
JOBUINA, PalliOHAJIbHE BHKOPHUCTAHHS MPHPOI-
HUX pecypciB, 3a0e3MeUeHHs] eKOJIOTTYHOI 0e3-
MICKH JKUTTEAISUILHOCTI JTFOAMHNA '

Bapro naromocutu Ha TOMy, LIO Yy BITYUM3-
HSHUX HOPMATHBHO-IIPABOBUX AaKTaX, TAKUX SIK
3akoH Ykpainu «IIpo oxopoHy HaBKOJIMIIHBOIO
HPUPOHOTO cepeoBuILa» Bix 25 uepsHs 1991 p.
No 1264-XII ta IlocranoBa KaGinery MiHicTpiB
Vkpainn «lIpo 3aTBepmKeHHS MEpeniKy BHIIB
JUSUTBHOCTI, 10 HAJEXHUTh 10 MPUPOIOOXOPOH-
HUX 3axofiB» BiJ 17 BepecHs 1996 p. Ne 1147,
BIJICYTHE ~ HOPMATHBHO-TIPABOBE  BU3HAYCHHS
MIOHATTSI «IPUPOTOOXOPOHHA MisTBHICTEY. Bin-
MOBIJTHO IO OCTAHHBOTO HOPMAaTHUBHO-IIPABOBOIO
aKTa JI0 MPUPOJOOXOPOHHUX 3aXOJIB HAJICIKATh:

1 Tappmibuie M.T. AnmiHiCTpaTHBHO-IIPABOBI 3acajin

TUSUTBHOCTI OPTaHiB BUKOHABYOT BlIaiK Y cepi 3a0e3reueHHs
MIPUPOIOOXOPOHHOT (YHKINT JepkaBu : aBroped. auc. ...
KaHJ. opua. Hayk : 12.00.07. JIsBiB, 2011. 20 ¢. C. 7, 14.
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OXOpOHA 1 palliOHaJTbHEe BUKOPHCTAHHS BOJIHUX
pecypciB; oXopoHa arMOC(EepHOTO TOBITPS; 0XO-
pOHa 1 pallioHaJbHE BUKOPHCTAHHS 3€MEJb; 0XO-
pOHa 1 paIfioHaJIbHE BUKOPUCTAHHS MIHEPATbHHUX
pecypciB; OXOpOHA 1 parioHaIbHE BUKOPUCTAHHS
NPUPOTHUX  POCIMHHUX PECypciB;  OXOpOHa
1 paiioHaJbHE BHKOPHCTaHHS PECypciB TBapHH-
HOTO CBITY; 30€peKECHHS MPHUPOTHO-3aITOBITHOTO
(doHIy; paiioHaTbHE BUKOPUCTAHHS 1 30epiraHHs
BIJIXO/IIB BUPOOHUIITBA 1 TMOOYTOBUX BIJIXOIB,;
saepHa 1 pafiamiiina 6e3rneka; Hayka, iHpopmaris
1 OCBITa, MIJATOTOBKA KaJIpiB, €KOJIOTTYHA EKCIIep-
TH3a, OpraHizamis mpami, 3a0e3nedeHHs y4acTi
y ASUTBHOCTI MDKHAPOIHWX OpraHi3amii mpu-
POIOOXOPOHHOTO CIPSIMYBaHHS, BIPOBAKCHHS
€KOHOMIYHOTO MEXaHi3My 3a0€3IeUeHHs OXOPOHHU
HaBKOJIUIITHBOTO MPUPOIHOTO CepeIOBHIIa .

3a pesyibraTaMy OINMpAIIOBaHHS Ta y3aralb-
HEHHS TEOPETUYHMX KOHCTPYKIi CTOCOBHO
XapaKTePUCTUKUA 3MICTy TOHSTTS «IIPHPOIO-
OXOPOHHA TiSUTHHICTHY BU3HAUYMMO ii HAMOLIBII
ICTOTH1 O3HAKHU:

1. IlpuponooxopoHHa MiSTIBHICTH € Pi3HO-
BHUJIOM COIIAJIbHOI ISTTBHOCTI  JIepykaBH 200
IHIIUX YTMOBHOBAXCHUX HEIO CYO’€KTiB, cepen
SKAX — OpPraHd MICIIEBOTO CaMOBPSTyBaHHS,
3aco0u MacoBoi iH(popMallii, iHIII IHCTUTYTH TPO-
MaJITHCHKOTO CyCITUTLCTBA, OKpeMi JIroIH (hizudaHi
ocobu) Tomo. [ismbpHiCTh — 1€ cneuudivna Ui
mronuHu (opMa aKTUBHOCTI (3[aTHICTH 70 ii),
CHpsSIMOBaHA HA TEPETBOPEHHS HABKOJIUITHHOTO
CBITY BINOBIIHO 110 TieBHOT MeTu. [Ipupomooxo-
POHHA JISUTBHICTD € CIIPABOIO HE JIMIIIE CaMOi 1ep-
JKaBH, a i TPOMaJITHCHKOTO CYCITIbCTBA. Pazom 13
TUM caMe JiepKaBHA JiSUIbHICTh MPEBAIIIOE B XO1
dbopMyBaHHS Ta peamizalii MPUPOTOOXOPOHHOT
TISUTBHOCTI, OCKUTBKH JIJISI CY4acHOT JAepiKaBU 1€
HEe JuiIe Ccy0’€KTHBHE TPaBO, a 1 IOPUIAMYHUIN
000B’s130K. Bin Moxe OyTu mpsMO BU3HAYEHHIA
y KOHCTHUTYIIMHO-TIPAaBOBUX HOpMax abo ¢op-
MYBAaTHUCS [UIIXOM TIyMau€HHs HOpM TIpaBa, sKi
MOKJIa/Ial0Th Ha JepkaBy OOOB’SI3KM 3a0e3rie-

12 Tlocranosa KaGinery MinictpiB Vkpainu «IIpo 3arBep-

JOKCHHSI TIEPEJTiKY BUIIB JMisUIBHOCTI, IO HAJICKUTH JIO TPH-
POIOOXOPOHHUX 3ax0fiB» Bix 17 BepecHs 1996 p. Ne 1147.
URL:  https://zakon.rada.gov.ua/laws/show/1147-96-ni#top
(nara 3BepuenHs: 20.12.2020).
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YEeHHs EKOJIOTIUYHHMX IpaB Ta 1HTEPECIB CyCIIiIb-
CTBa, 3aXUCTYy JIOBKLUIA, 30eperkeHHs 610pi3HOMA-
HITTS TOIIO.

2. IlpupomooxopoHHa MisUTBHICTH MAa€ CBi-
JIOMO-BOJILOBUM ~ XapakTep, TOOTO 1ed BUJ
COIIAJIbHO 3HAUYYIIOi AKTUBHOCTI BiOOpaXkae
CYCHUJIbHY CBiJIOMICTb 1 BHpa)ka€ BOJIIO Jiep-
KaBU Ta 1HIIUX YITOBHOBAKEHUX HEIO CyO’EKTIB.
OCHOBHOIO XapaKTEPUCTUKOIO IPUPOTIOOXOPOH-
HOI JiSUTBHOCTI € 11 yCB1IOMJICHICTh. 3MICTOM BOJI1
BUCTYTAIOTh MPHUPOJOOXOPOHHUI Ta iHIII 1HTe-
pecu, 3yMOBJICHI MOTpeOaMH JIIOIMUHU, JCPKaBU
Ta CyCNUIbCTBA 3 MIATPUMAHHS CTaJIOTO EKOJIO-
TIYHOTO PO3BUTKY, €KOJIOTTYHOI PIBHOBAru B Kpa-
iHi Ta okpemux ii perionax. IIpupomooxoponHa
JUSUTBHICTh TIOBMHHA TPYHTYBaTUCS Ha €IHOCTI
0COOHUCTICHOTO Ta CyCIUIBHOTO Hadal, sIKi B3ae-
MO3YMOBJTIOIOTH 1 BpIBHOB)XXYIOTh OJIMH OJTHOTO.

3. IIpupoaooXOopoHHA AisUIbHICTH € BiTHOCHO
CcTaOUILHOIO, TOOTO €W BHUJ COLIaJbHOI aKTHUB-
HOCTI 37aTHUN (YHKIIOHYBAaTH, HE 3MIHIOIOYH
CBO€1 CYTHOCTI, TPOTATOM TPUBAJIOTO repiony. Lle
3yMOBJICHO THM, II[0 HPUPOJOOXOPOHHA [islIb-
HICTb CTOCYETHCSI TaKOT BXKIIMBOI C(hepH KUTTE-
JUSUTBHOCTI CYCIIBCTBA, IK OXOPOHA HABKOJIHILI-
HBOTO CEepeOoBHINA, 3a0€3MEUCHHS €KOJIOTTIHOT
Oe3neku i 3aXUCTy EKOJIOTIYHMX TpaB JIHOICH.
PazoM 13 TUM 3MiICT TPUPOTOOXOPOHHOT JISITHHO-
CT1 MOXe€ TpaHC(OPMYBATHUCS B pe3yiIbTaTi 3MiHH
myOiyHOl Bitamu, ii cy0’ekTiB (T71aBU JepiKaBH,
napJIaMeHTy, ypsay) B eBHIN kpaini. BinnocHii
CTalblILHOCTI  MPUPOJAOOXOPOHHOI  MISUTBHOCTI
cCrpusi€ Te, 10 B Cy4aCHUX YMOBaxX BOHA 3[iHC-
HIOETBCSI BIJIMIOBITHO JO OCHOBHMX HAaIIPsIMiB
TiSUTBHOCTI IepIKaBH 1 3HAXOIUTH CBOE BioOpa-
KEHHS1 y Tporpamax (yHKIIOHYBaHHS Ypsay,
JIepKaBHUX, PETiOHAIBHUX 1 rajly3eBUX Mporpa-
Max, KOHIIEMIIISAX, OCHOBHMX HampsiMax 1 CIieHa-
pisIX PO3BUTKY.

4. ITpupoa00XopOHHA MISITEHICTH (HOPMYETHCS
Ta 3MIMCHIOEThCS 3a JOMOMOTOI0 CHEIiaTbHUX
3ac00iB, METO/IIB, CIIOCOO0IB 1 y TeBHUX (Popmax,
TOOTO 1€l BHJ COIiaJIbHOI aKTUBHOCTI peaii3y-
€THCSI 3aB/ISIKM TIPABOBUM 1 HEMIPABOBUM 3ac00aM;
IMIEpaTUBHOMY Ta JUCIO3UTUBHOMY METOIaM;
3a00poHaM, 03BOJIaM, OOMEKEHHSIM, CTUMYJIaM,
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320XOYEHHSM, IpUMYyCy, cepTuikarii, JieH-
3yBaHHIO, OIIHII BIUIMBY Ha JOBKULISA, a TaKOX
BTUTIOETBCSI B peasibHy [iMCHICTD Yy INPaBOBHX
1 HempaBoBuX (opmax. Uepe3 myOmiuHy rOpH-
JMYHY CYTHICTh IMPUPOJOOXOPOHHOI isUTBHOCTI
MIEPEBAKHUM 3QJTUIIAETHCS IMIIEPATHBHUI METO]]
pETyIIOBaHHsl CYCHUIBHUX BIIHOCHH Yy cdepi
OXOPOHH HAaBKOJHMIITHHOTO CEpPEeIOBHUINA, 3a0e3Ie-
YEHHS €KOJIOTIUYHHX IPaB JIFOIUHUA W eKOJOTTYHOT
0e3MneKr CyCHUIbCTBA Ta JAEpKaBH, TOOTO 3acCTO-
CyBaHHSI OOOB’S3KOBHX IO BHUKOHAHHS IIPHUPO-
JIOOXOPOHHHUX BHMOT. Pa3oM i3 TUM cydacHOMY
MIPUPOJOOXOPOHHOMY IIPABY BiIOMHM 1 AMCHO3HU-
THUBHUH METOJI TIPAaBOBOTO PETYIIIOBAHHS, 3aBIISIKH
3aCTOCYBAHHIO SIKOTO BU3HAYAIOTHCS JIMIIE MEXI
Cy0’€KTIB TIPUPOJOOXOPOHHOT [ISUTBHOCTI, IO
HaJla€ M MO>KJIMBOCTI BUIBHO 1 CAMOCTIHHO pery-
JIFOBATH CBOT B3aEMHHHU Y BCTAHOBJICHHX MEXaX.

5. IIpupomoOXOpOHHA iSUIBHICTH YPEryibo-
BaHa MPaBOM, TOOTO IEH BHJ JFOICHKOT aKTHB-
HOCTI BIIOPSJIKOBYETHCSI HOpMaMH 00’ €KTUBHOTO
npasa. 3 OISy Ha COIaIbHY POJIb IpaBa, Horo
IIMPOKI  PEryasiTHBHI MOXXJIMBOCTI, IPaBOBY
chepy KHUTTS CyCHIIBLCTBA TOPEYHO BITHECTH JI0
IPyNU BEIUKUX MIKPOCHUCTEM. 3 ypaxXyBaHHSIM
MO (pYHKITIOHATBHOTO XapakTepy 00’ €EKTUBHOTO
npaBa HeoOX1JHO 3BEpHYTH yBary Ha Te, 110 Tpa-
BOBHMH MOXKYTh CTaTH 1 eKOHOMI4H1, 1 TOJITHYHI,
1 eKoJIoriuHi cycnuibHi BiiHocuHHU. [IpaBo Ges-
MoCepeHhO HE BIUIMBAE HA MPUPOJHI 00’ E€KTH,
HOro Jisi BUSBIAETHCS Y IPABOBOMY peryJto-
BaHHI MOBEIIHKU CyO’€KTIB MPUPOTOOXOPOHHUX
BITHOCHH. Y IpaBi BU3HAYAETHCS Mipa MOKIUBOT
Ta HAJIEKHOI TOBEIIHKU CYO’ €KTIB MPUPOI00XO0-
POHHUX BIJIHOCHH, IO TapaHTy€ ONTHMAaJIbHE
3a0e3MeUeHHsT OXOPOHHM HAaBKOJHIIHBOTO Cepe-
IIOBHIIA, €KOJIOTIYHOI Oe3IeKH Ta €KOJOTIYHHUX
TIPaB JTFOJIMHU.

6. [Ipupoa100X0OpOHHA TISIIBHICTH € HiJIeCTIPS-
MOBaHOI0, TOOTO BOHA 30pi€HTOBaHA Ha 3a0e3-
MIEUYEHHS: IMO-TIepIIe, OXOPOHU HABKOJIHUIIHBOTO
cepenoBHUIla (IOBKULIA), 30KpEeMa CYKYITHOCTI
IPUPOJHUX 1 MPHUPOTHO-AaHTPOIIOTEHHUX YMOB
(3emuts1, Boma, jicu, Hajapa, atMocdepHe MOoBi-
Tpsl, POCTUHHUM 1 TBAPUHHUM CBIT), 110 OTOUY-
I0Th JIFOJIUHY Ta € HEOOXITHUMH JJIA i1 KUTTS
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Ta AISUIBHOCTI; O-pPYyTe, €KOJIOTIYHOT Oe3NeKH,
TOOTO CTaHy HABKOJUIIHHOTO CEpeIOBHUIIA, 32
SKOTO HE JOIYCKAETHCS MOTIPUICHHS €KOJIOT14-
HOI OOCTAaHOBKH 1 BUHUKHEHHS HEOE3IEKU ISl
3JI0POB’sl JIIOJCH; MO-TPETE, SKOJOTTYHUX MPaB
JIOUHU, TOOTO PI3HOBUIY Cy0’ €KTUBHHX TpPaB,
BCTAHOBJICHUX 1 TAPAHTOBAHUX HOPMaMHU 00’ €K-
TUBHOTO MPaBa, M0 SIBISIOTH COO0I0 CYKyITHICTh
IOPUIUYHUX MOXKIMBOCTEH, CIPSMOBAaHUX Ha
3a2/I0BOJICHHS €KOJIOTIYHUX MOTpeO Ta IHTEPECIB
32 YMOBH JOTPUMAaHHs €KOJOTIYHOI pIBHOBaru
Ta B KOHTEKCTI CTaJOro PO3BUTKY CY4YacHOTO
cycninbcTBa. [IpHponooxopoHHa AisSUIBHICTD
€ ¢popmoro 3a0e3neueHHsI TapMOHINHOT B3aEMO-
aii cycninbeTBa 3 mpupoaoro. Ilpu npomy npu-
POI0OXOPOHHA JISIBHICTh Y KOHTEKCTI CTaJIOTo
PO3BUTKY BHMAara€e CTBOPEHHS CIPUATIUBUX
YMOB 117151 30€peKeHHS JOBKILIS 1 MPUPOTHO-Pe-
CYpCHOTO TMOTEHIIaly JepKaBU Ta IMOCTYIy
cycniyibcTBa. Taki 0COOMMBOCTI BH3HAYAIOTh
JOJIATKOBUI €JIEMEHT JIepKaBHOCTI — IPHUPOJIO-
OXOPOHHUI.

TaxuM YUHOM, ITi]T TIPUPOTOOXOPOHHOFO JisTh-
HICTIO 3alPOTIOHOBAHO PO3YMITH IIiIECIIPSIMOBA-
HUM, BIJHOCHO CTaOLIbHUM, CBIJIOMO-BOJILOBHIA,
YperyJabOBaHUN TIPAaBOM PI3HOBHUJ COIlaJbHOT
TiSUTBHOCTI IepkaBu 200 1HIIMX YITOBHOBAKEHHUX
HEIo Cy0’€KTIB, IO 31HCHIOETHCS 32 IONMTOMOTOIO
NEeBHUX 3ac001B, METO/IIB, CIOCOOIB 1 CIIpsIMOBa-
HUH Ha 3a0e31eUeHHs] OXOPOHHU HaBKOJIHUIIHBOTO
CepeIOBUINA, EKOJIOTIYHOT OE3MEeKH Ta eKOJIOTiY-
HUX IpaB JIOJUHU 32 YMOBU JOTPUMAHHS €KO-
JIOT14HO{ PIBHOBAru Ta B KOHTEKCTI CTAJIOr0O po3-
BUTKY CYy4aCHOTI'O CyCIUIbCTBA.

Y Mexkax TEOpeTHKO-IIPABOBOI XapaKTepu-
CTUKHU MPUPOJTOOXOPOHHOT JISITBHOCTI 0COOIH-
BOT Ba)XJIMBOCTI HaOyBae OCMHCIEHHS Ii CIHiB-
BIIHOIIICHHS 3 IHIIMMH JIEPKABHO-TIPABOBUMH
SBUIIIAMH Ta MPOIECAMHU, 30KPEMa EKOJIOT1IHOO
(IpUpPOIOOXOPOHHOI0)  (YHKIIIE  JepiKaBH,
eKOJIOT1YHOIO JIEPKABOI0 Ta JACPKABHOIO E€KO-
JOT1YHOIO  (MPHUPOAOOXOPOHHOIO) TIOJITHKOIO.
AJpKe caMe MPHUPOI0OXOPOHHA AISNIBHICTE M€
3a0e3meuyBaTy peajizaiiio eKoJoTi9Hoi (PyHK-
uii gepkaBu Ta ii eKomoTiuHOI moniTuku. Tak,
13 CYTHICTIO TPHUPOJOOXOPOHHOI MISIILHOCTI, il
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MIPaBOBHUX 3acajl TICHO MOB’si3aHa MPUPOJIA €KO-
JOT14HOI (TMPHUPOAOOXOPOHHOT) GYHKINT 1ep-
xaBu. [losiBa ocTaHHBOT 3yMOBJIEHA OTIINOIEH-
HSIM MPOTUPIY MK CYCIUIBCTBOM 1 MPUPOIOIO
Ta HEOOX1IHICTIO PO3LIMPEHHS Jep>KaBHO-TIpa-
BOBOTO BTpy4aHHs Y c(hepy BIAHOCHH 3 OXOPOHHU
noBkiig. Exornoriuna ¢QyHKIis 3ymoBieHa
coliaJibHUM OOOB’SI3KOM JepkaBu 3abe3reuy-
BaTH EKOJIOTTYHHI J0OpOoOyT i exonoriyny 6e3-
MeKy IPOMaJIsiH.

Huni mnoGanizamiiiHi mpormecu, Ha BiAMIHY
Bia TpaHcdopMamiiHux pyOexiB icTopii JIrom-
CTBa, 3/11iCHIOIOTHCS B IOCUTh HAIpyXKeHil CBi-
TOBIM 0oOcTaHOBI. ToMy Ha MOPSNOK JEHHHI
BUHMIUIO NMUTaHHA PO NIEPETBOPEHHS CYy4acHOI
JepKaBH Ha E€KOJOTI4HY nepxaBy. Ilin exoso-
T'1YHOIO JIEPKABOIO PO3YMIETHCS MONITUKO-TIpa-
BOBa XapaKTEPUCTUKA, MPHUHIUI JEP>KaBHOTO
Jamy, [0 BU3HAYAE CIPSMOBAHICTh Ha 3a0e3re-
YEHHsI €KOJIOTTYHUX 1HTEPECIB TPOMAISIHCHKOTO
CYCIILJILCTBA Ta 000B’ 30K MIOA0 X JOTPUMAHHS.
CBO€10 Ueprorw CyTHICTh JEP>KaBHOI €KOJIOT1Y-
HOI MOJIITUKH 1HTEPIPETYETHCS SIK CYKYIHICTb
3ac001B BIUIMBY JEpKaBU Ta 1HIIUX IMOJITHY-
HUX 1HCTHTYTIB Ha CHCTEMY «CYCHUIbCTBO —
JOBKULIS» 3 METOI CBO€YACHOTO BUPIIICHHS
MPOTHUPIY, IO BUHUKAIOTh Y Hiil, 3a0e31eueHHs
CIPUATINBOTO JJISI KUTTS JIFOIUHHU 1 CYCIUIb-
CTBa HABKOJIMIITHBOTO MPUPOIHOTO CEPEeIOBUIIIA
Ta eKOJIOT1YHOT Oe3MeKH AJIs1 HUHIIIHBOTO 1 Maii-
OyTHIX TIOKOJiHb.
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BucHoBku

OTXe, TEOPETHKO-TIPABOBE TIOHSTTS «IIPH-
POMOOXOPOHHA  [IISUTHHICTRY €  Mi3HABAJIBHUM
IHCTPYMEHTOM TOTTIMONICHHS JIIOJCHKUX 3HAHb
PO TIPUPOIAOOXOPOHHY HisTBHICTH SIK CKJIaTHHH,
OaraTorpaHHuil JIep>KaBHO-TIPABOBUN (PEeHOMEH.
TeopeTuko-1paBoBe MOHATTS TPHUPOTOOXOPOHHOT
JISUTBHOCTI — 1ie popMa MHUCIICHHS, IO XapakTe-
pHU3Y€EThCS BiIOOpPaKEHHSM 3aKOHOMIPHUX BiJI-
HOIIICHh 1 BJIACTUBOCTEH MPHUPOIOOXOPOHHOL
TSTBHOCTI y BHIVISZI MIpKyBaHb MO 11 3arajibHi
Ta crerudivni o3Haku. [1i7 MpUPOTOOXOPOHHOIO
JUSUTBHICTIO BapTO PO3YMITH IUIECIIPSIMOBAHUM,
BITHOCHO CTaOlIbHUM, CBiJTOMO-BOJBOBUH, ype-
T'YJIbOBAaHUH MTPABOM PI3HOBHJI COIIATBHOI MTislJTh-
HOCTI Jiep>kaBu 200 1HIIMX YHOBHOBAKEHHX HEIO
Cy0’€KTIB, 110 3MIHCHIOETHCS 32 IOTIOMOTOIO TIEB-
HUX 3aC001B, METOJIIB, CITOCOOIB 1 CIPSIMOBAHUI Ha
3a0e3IeueHHs] OXOPOHH HABKOJMIITHBOTO CEepPelIo-
BUIIA, CKOJIOTIYHOT OE3MEKH Ta SKOJIOTIYHUX MPaB
JIFOJIMHY 332 YMOBH JIOTPHUMaHHSI €KOJIOTIYHOI PiB-
HOBarW Ta B KOHTEKCTI CTAJIOTO PO3BUTKY Cydac-
HOoro cycmiiberBa. CIIBBIIHOIIEHHS TOHSTTS
«TPUPOIOOXOPOHHA  TSUTBHICTEY 3
MOHSTTSIMH TEOPIi Iep>KaBU Ta NpaBa XapaKTepH-
3y€ B3a€MHE BIJIHOIICHHSI, 3B’S130K 1 3aJIC)KHICTh
MIPUPOIOOXOPOHHOT JISUTBHOCTI 3 €KOJIOTIYHOIO
(TpUPOIOOXOPOHHOI0) (DYHKITIEIO IEPHKABHU, EKO-
JIOTIYHOIO JICPYKABOK0, EKOJIOTIYHOK (TIPUPOI0-
OXOPOHHOI0) JICPKABHOIO TTOJTITUKOIO TOIIIO.

IHIIUMA
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Grounds for ending of marriage in states of the world: comparative and law research

Hrytsyshyna Larysa
Postgraduate Student
Leonid Yuzkov Khmelnytskyi University of Management and Law, Ukraine

The paper is dedicated to issues of identification and determination of essence of grounds for ending
of marriage. The essence and peculiarities of functioning of ending of marriage institution in such
states as USA, Great Britain, Nigeria and Australia are viewed with the using of comparative and law
method. There is determined that divorce is a ground for ending of marriage in all states that are analyzed
by us, whereas the death of one of the couple is the ground for the ending of marriage in particular
states only. However, annulment of marriage is legislative ground for ending of marriage in particular
states. Comparative legal analysis also made it possible to establish that in each country the institution
of divorce has certain features. In particular, in the United States, it is exclusively a court order to
terminate a marriage and keep family law primarily in the hands of the states; lack of legal unification
in the field of termination of marital relations in Great Britain; atypical for other countries reasons for
divorce, the form and manner of legal representation of the death of one of the spouses as grounds for
divorce and too cumbersome court proceedings for divorce in Nigeria; the close relationship between
secular and ecclesiastical regulation of the institution of divorce and the emphasis on the procedural
component in Australia. Therefore, it is concluded that the legal regulation and procedural aspect
of the institution of divorce of each country is formed under the influence of such factors as customary
law, the level of civilization of its culture and religiosity, the degree of interdependence of secular
and ecclesiastical authorities, geopolitical positions and interests, administrative-territorial structure,
the country’s membership in a particular system of law, the level of “involvement” of the country in
international relations and international legal regulation of socio-economic life in general and legal
relations in the field of family and marriage in particular.

IlincraBu npunuHeHHs HLTIO0Y Yy KpaiHaX CBIiTy: NOPIBHAJIBLHO-TIPaBOBE OCTi/I’KEHHA

TI'puyuwiuna Jlapuca Banepiiena
acnipanmka
XmenvHuyvko2o yHigepcumemy ynpaeninusa ma npasa imei Jleonioa FO3vkosea, Yrpaina

Beryn

OpHuM 13 TOJOBHUX 3aBJIaHb OyIb-SKOI JEp-
KaBH € TIOCUJICHHS Ta OXOPOHA IHCTHUTYTYy CIM’1
K 0a30BO1 CyCHIIBHOTBOPUOI Ta JIEPKABOTBOP-
yoi oauHuli. SIK TpaBWIIO, Take 3aBIaHHSI
BHKOHYETBCSl 13 3aCTOCYBaHHSM, KpIM 1HIIIOTO,
HAJEKHOTO HOPMAaTHUBHO-IIPABOBOTO 3ade3re-
YEHHsI PETyJatoBaHHS cdepu CIMEHMHHMX BIIHO-
cuH. OJHaK J0BOJI YacTO LBOTO 1HCTPYMEHTY
Ta HaBITh «BIPTYO3HOTO0» BOJIOJIHHS HIM CTa€ HE
JOCHTD, 1100 30eperTu nuT0: NUTFOOHO-CIMEHHI
BIIHOCHHH 0a3yIOThCS 3/1€0UTBIIOTO HE CTUIBKH
Ha CyCIIJIbHO-€KOHOMIUYHHUX Ta MIPUBATHO-EKOHO-

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/21
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MIYHHMX 1HTepecax, CKUIbKH Ha eMOLIHHO-TICUXO-
JIOTIYHHUX JOMIHaHTaX, TOOTO HAa MPHUTAMAaHHUX
JFONCHKOMY Oi0JIOTIYHOMY BHIY CEHCHTHBHHX
eJIEMEHTax — MOYYTTSX JIF00OBI1, OBAru, NpuB’si-
3aHOCTI, KOXaHHs TOLIO. SIKIO 3 YacoM 13 Oy/b-
SKMX TMPUYMH 3a3HAU€HI CEHCUTHBHI €JIEeMEHTH
NOCNa0IIOI0THCST a00 HIBEIOIOTHCS, IUTI00 pyH-
HyeThbes. | Takuii cTaH pedeit moTpedye OKpeMoro
OJIOKy 3aKOHO/IaBYOTO PETYIIOBAaHHS — HOpMa-
TUBHO-IIPABOBOT0 3a0€3MEUeHHs Mpollecy Npu-
MUHEHHS ITF0OHO-CIMEHHIX BiTHOCHH.
VkpaiHCbKE 3aKOHOIABCTBO TaKOX Yype-
IyJTbOBY€ TIMTaHHS TPUIIMHEHHS MLTIOOY,
BCTAHOBJIIOIOUM IS IbOTO Taki IiJICTaBH,
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SK PO3IMy4YeHHS Ta CMEPTh OJHOTO i3
MOAPY#OKs abo OroJoIIeHHS HOro mnomep-
auM (cT. 104 CimeitHOro Komekcy Ykpainu)'.
Taxkuii miaxiz 3arajioM BiAIIOBIAA€ TEHACHIIIAM
[UBITI30BAHOTO CBITy, OJAHAK HAaBITh cCepex
HaMOIIbII PO3BUHYTHX Ta YCHIMIHUX JEpPiKaB
MOKEMO BIJIITYKaTH Ti, Yds MPaKTHKa 3acTO-
CyBaHHJ MiJCTaB MPUIMHEHHS HIII00Y Bapito-
€THCS BiJl 3arajibHONPUIHATUX HOpM. Po3rmsin
MPAKTUKH TPUINHHEHHS LIII00y B OKPEMHUX
KpalHax, 3aKOHOJABCTBO KOTPUX, HA HaIly
JTyMKY, MICTHTh TI€BHI OCOOJMBOCTI, CIEIH-
(biuHI XapaKTepUCTUKH, HE IPUTAMAHHI 1HIIUM
KpaiHaM 3arajoMm 1 BITYM3HSHOMY CIMEHHOMY
3aKOHOJIAaBCTBY 30KpeMa, JacTh 3MOTY 3[iiicC-
HHUTU PI3HOCTOPOHHE MOPIBHIAILHO-TIPABOBE
JTOCTI/DKEHHST TIACTaB MPUIHUHEHHS MLII00Y
1 BUOKPEMUTH HaWOUIBIIT BUpa3HI JOMIHAHTHI
O3HAKH 3aKOHOJABYOro 3abe3nedyeHHs y cdepi
CIMEHHO-IINIFOOHUX TPABOBIIHOCHUH TEBHOL
KpalHd 3 METOH MOAANBIIOI palioHaIbHOT
EKCTpPaIoJALii UX JOMIHAHT Ha HAIllOHAJIbHE
ciMeiiHe 3aKOHO/IaBCTBO.

Omxe, 3 Oy HAa BUKJIAJCHE, METOK Ili€l
CTaTTi € MOPIBHIILHO-TIPABOBE JOCIIKSHHS ITi/I-
CTaB MPUIMHEHHS IUTIO0Y Yy PI3HUX KpaiHaX CBITY.

BuxJian ocHOBHOTO Marepianay

[IpakTtuka (yHKIIOHYBaHHSA 1HCTUTYTY MpH-
nuHeHHs nuto0y y Crnonyuyenux Illtarax Ame-
pukn (mam — CIHIA) BUAAETbCS HaM IIKaBOIO
IIOHAMMEHIIe 13 JABOX TNPUYMH: TO-TIEpILe,
MIPUTIMHEHHS NUTI00Y y Il KpaiHi € MOXJIMBUM
JMIIE 3a PILICHHSIM CYIy, HE3aJIe)KHO Bl NIpu-
YUH, [0 TMPU3BEIU 0 pyHHaIii ciM’i, mo-apyre,
y CIIIA 3akoHH, IO PEeryarol0Th MUTAHHS CiM’1
Ta NUTI00Y, nepe0yBarTh NMEPEBAKHO B KOMIIE-
TEHI[I1 OKPEMUX IITATiB, a He deaepartii.

I Xoua HOpMH Cy4YacHOrO aMepUKaHCHKOTO
CIMEMHOro mpaBa PeryiolTh CyCHiJbHI BIJHO-
CHHH, aHAJIOTIYHI THUM, IO PETYJIIOITHCS yKpa-
THCBKUM CIMEMHHUM 3aKOHOJABCTBOM, 30KpeMa,

' Cimeiinmii komeke Yipainu : 3akon Ykpainu Big 10 ciuns

2002 poky Ne 2947-1I1 / Bepxona Panma VYkpainu. URL:
https://zakon.rada.gov.ua/laws/
show/2947-14?find=1&text=npununenus+uuno0y#wl 1.
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I0/I0 YKJIaJaHHA HUTI00Yy Ta HOro po3ipBaHHS,
a B MUTaHHAX NPHUIUHEHHS NUTI00Y criocTepira-
€TbCS IEMOKpATH3allis IPAaBOBOTO PETYIIIOBAHHS,
nepexiJi A0 O1IbII J10epalbHOTO PO3YMIHHS PO3-
nyuyeHHs (nmonenaBHa B CIIA mmo6 mir Oytu
MPUIIMHEHUH JIMIIE Ha OAHIN 13 YITKO BHU3HAYe-
HHX ITiJICTaB)?, yce 5K IICBHI €IEMEHTH IHCTUTYTY
npunuHeHHs U0y y CIIA cyTtTeBo BiapizHs-
FOTHCS BiJI BITYU3HSIHUX aHAJIOTIB.

Hacammepen imetbcsi mpo  BIACYTHICTH
y 3akonomaBctBi CIIA mnpsmoi HOpwMH,
KOTPOIO OW 3aKpiIuIroBajiacs CMEpPTh OJHOTO 13
HOAPYAOKS SIK MIJACTaBa NPUIMHEHHS LUIIO0Y.
Pazom 13 TMM iHImIa TiACTaBa, 3aKpiluIeHA
1. 2 ct. 104 CimeiiHoro kozekcy Ykpainu, — po3i-
pBaHHs MUTIO0Y — JeTaJbHO BUKJIA/ICHA Y 3BeJIe-
HOMY BUIVISAL B YHI(IKOBAaHOMY aKTi PO ILIHO0
Ta po3iayueHHs (1970 p.). 3okpema, y § 302 yka-
3aHO, L0 yXBaja Cydy IpO PO3ipBaHHS LUTIO0Y
Oyne mpuiiHsTa 32 YMOB: 1) TOTpUMaHHS JIeB’s-
HOCTOJICHHOTO TE€PMiHYy JOMILMITYy a0 BiHCBHKO-
BOi cy>k0u onHi€q 31 cropin Ha Teputopii CLIIA
(y pi3HHX WITarax LEd TepMiH BapilOe€ThCS Bij
IIECTH THXKHIB JI0 JIBOX POKIB 1 3aCTOCOBYETHCS
y pa3i BCTaHOBJICHHS MiJCYIHOCTI CHpPaBU PO
PO3IIYyUYCHHS Cy[y TaKkoro urary’); 2) 0e3moBo-
POTHOTO pyHHYBaHHS HUIIOOY, JOKa3aMU YOro
MaroTh CIIyTyBaTh: OKpeME MPOKUBAHHS CTO-
piH ynpoporx Oinbi Hix 180 aAHIB Ta cepiio3Hi
CyNepeyKky B MUTIO01, [0 HETaTHBHO BIUIMBAIOTh
Ha CTaBJICHHS OJIHi€l a00 000X CTOPIH /10 HHOTO;
3) BuUpINICHHS y CYJOBOMY IMOPSAKY IHTaHb
OMIKH Ta YTPUMAaHHS TUTHHU Ta/ab0 OIHOIO i3
TOAPYHOKS®.

2 JlasumoBa H.O. ImctutyT 1oy B aMepHUKaHCHKOMY

npaBi. Pinancose npago. 2012. Ne 1. C. 228-234.

3 Burnham W. Introduction to the Law and Legal System
of the United States. 5th ed. St. Paul, MN : West, 2011. 735 p.
4 Uniform Marriage and Divorce Act drafted by
the National Conference of Commissioners on Uniform
State Law sand by it approved and recommended for en
actment in all the states at its Annual Conference Meeting
in its seventy-ninth year at St. Louis, Missouri, August 1-7,
1970. With Amendments Approved August 27, 1971,
and August 2, 1973. With prefatory note and comments
approved by the American Bar Association February 5, 1974.
URL: https://www.uniformlaws.org/viewdocument/final-act-
with-comments-54?CommunityKey=c5a9ecec-095f-4e07-
al06-2e6df459d0af&tab=librarydocuments.
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®daxiBIi 3a3HAYAIOTH’, 110 HAWOLIBII ITOIIN-
PEHOI0 MEPEeNIKOI0I0 UIsl MPUITMHEHHS ILTI00Y
LUISIXOM HOro po3ipBaHHs BHUCTYIIAE BUPIIICHHS
y CYIOBOMY HOPSJKY HUTaHb OIMIKH, YTPUMaHHS
Ta MOB’S3aHUX 13 IUM MAHOBUX aCIEKTIB: SKIIO
Cyl HE Ma€ IOPUCIUKINI PO3TIIAIaTH 3a3HAYyeHI
MUTaHHS a00 SKIIO OJMH 13 TOAPYOKs HE Iijna-
JIa€ 1] FOPUCTUKINIO 1IBOTO KOHKPETHOTO CYIY,
TO CyJl HE 3MOKE€ BUHECTH BiJIIOBIIHOT yXBaiu®.
TakuM YWHOM, IOPUIWYHI Ta OIOPOKpPATHYHI
MUTAHHS TPUIHHEHHS NLTO0Y HUIIXOM HOTO
pO3ipBaHHS MOXYTh OyTH MPOJIOHTOBAaHI y Yaci.

Kpim Toro, taka mnpoJOHTOBAaHICTh IPHIIH-
HEHHs TUTI00Yy MOYKE€ MaTh MiCIe y 3B’SI3Ky 13
TUM, IO 3aKOHM OaraTboX INTaTiB mependa-
YaloTh JI€AKYy BIJACTPOUKY Iepe] BHHECEHHSIM
pilileHHs Tpo po3nydyeHHA. TumoBwii mepion
TaKO1 BIICTPOUYKH ISl O€3AITHUX TMap CTAaHOBUTh
JIBA MICSIIl Ta MIICTh MICSIIB ISl CIMEWHUX Map
3 miTbMHU®. AJle y JESKHX IITaraX OYiKyBaHHS
pillIeHHS] MOJKE TPUBATH JI0 IBOX POKIB.

€BpOIEHCHKOI0 KpaiHOI0, TPaKTUKa (PyHKITI0-
HYBaHHS IHCTUTYTY IPUIMHEHHS HUTIO0Y KOTpPOT
npuBepTae ymary, € BemukoOputanis. Ocobmu-
BOCTAMM Il IIPaBOBOI CHCTEMM PpEryIIOBAHHS
JOCITIDKYBAHOTO 1HCTUTYTY €, TIO-TIepIIe, pi3Hi
QJITOPUTMU IPUIMHEHHS UTI00Y B AHIUIT, Yembci
ta [otnanmii # [liBHiunii Ipnanmaii, To6TO BiT-
CYTHICTb IOpHINYHOI yHi(iKawil y cdepi npumu-
HEHHSI IUTFOOHUX CTOCYHKIB, a MO-Apyre, IO03Hu-
1[IOHYBaHHS aHYJIIOBaHHS (BU3SHAHHS HEJ[IHCHUM)
nutrody SIK niocmasu tioeo npununents. Kpim
TOT0, 3aKOHOJIAaBCTBO BennkoOpuTaHii, 5K 1 3aKo-
HOJJAaBCTBO PO3IISIHYTUX HAaMU BHUIIE KpaiH, aje
Ha BIIMiHY BiJI BITYU3HSHOTO 3aKOHOJIAaBCTBA, HE
BH3HAYa€ CMEPTh OJIHOTO 13 MOAPYXOKS SK ITiJI-
CTaBy MPUITMHEHHS HUTIO0Y.

[Tepm HiX TpUNUHUTH TUTIO0 HA Oyab-sIKiN
13 BCTAQHOBJICHMX 3aKOHOJABCTBOM BenukoOpu-
TaHii MiJCTaBi, MOAPYXOKS MOBUHHO BUPIIIUTH
MUTaHHS YTPUMaHH AiTeH, 30KpeMa ix (inaHco-

5 OCKITbKM YWHHHWH BapiaHT YHI(pIKOBAaHOTO akTa Tpo

U0 Ta PO3JYYCHHST HMHI MICTUTH 1€ KOMEHTapi 4JICHIB
KOMiciii, 1o ynponosx 1970-1974 pp. npautoBanu Haj yno-
CKOHAJIEHHSIM [[LOTO 3aKOHY, TO MU MOCITyTOBYEMOCH He JINIIIE
TEKCTOM HOTO HOPM, aje i 3a3HaYeHNMH KOMEHTapPSIMHU.

¢ CaliforniaFamily Code, 1969. URL: https://codes.findlaw.com/
ca/family-code/fam-sect-2339.html.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/21
WWW.UNI-GOETTINGEN.DE/REOS

Grounds for ending of marriage in states of the world...

BOI HMIATPUMKH, JOTIISAY 32 HUMH Ta IOPHIUYHO
0(OPMHUTH 1110 JIOMOBJICHICTh, a TAKOXK (Hal4ac-
TillIe y CyA0BOMY IMOPSAKY) BUPIIIUTU MUTAHHS
po3mnoniny MaiiHa. KpiM Toro, mompy»xxs, sKe
OPUNAHSIIO PILICHHS NP0 NPUIUHEHHS HUTI00Y
LUIIXOM pO37y4eHHs,, TIOBUHHE TMepEeKOHATHUCH,
10 BUKOHYIOThCSI Taki yMOBH: 1) 100 ykiia-
JIeHO OibIe, HIX PiK TOMY (32 YMOBH 3aKOHHOT
cemnapariii 111 yMoBa MOXKe HE JOTPUMYBATHUCH);
2) nuiro0 pUaNYHO BU3HAHO y BenmkoOpura-
Hii (LI CTOCY€ThCS W ONHOCTATEBHX IUIIOOIB);
3) BenmukoOpuTtaHis — MOCTIHHE MiCIe TPOXKH-
BaHHsI X04a O OJHOTO 13 MOJPYIIKS .

Jlumie micas BUKOHAHHS BCIX 3a3HAYEHUX
BULIE BUMOI MOAPYXOKsS (IapTHEPU) MOXKYTb
PO3MOYATH OPUIUYHY MPOLEAYPY PO3IyUEHHS
a60 anymoBaHHs 1UTIO0Y. [ 1IbOTO MOAPYKKIO
MiJ] Yyac MOAAHHS 3asiBU HA PO3JIyUYEHHS HIOHAM-
nepiie HeoOXiaHO Oyae T0BECTH, IO MU0 po3-
MaBCsi OCTATOYHO W yCi 3ac00M I MOTO Mops-
TYHKY BU4epraHo. /[y 1iporo norpioHo HaBeCTH
oIlHy 13 puuuH (y ropuctpyaeHiii BeaukoOpu-
TaHil Taki NPUYMHU HA3MBAIOTH «(haKTaMmu»):
1) nepento6 (cTareBi CTOCYHKH OJHOTO 13
HOAPYAOKS 3 0CO00I0 MPOTUIIEKHOI CTari);
(SIKI10 pO3TyUEHHS BiAOYBAETHCS 3a 3aKOHOJIAB-
ctBoM lloTnannii, To cyq He BUMaraTuMme »oj-
HUX IHITUX JOKa31B TOTO, 110 EPEIF00 MaB MicIie
1 € IPUYUHOIO PO3ITyUEHHS, KPIM SIK (DaKTUUHUX
JIAHUX, Y pa3i CIIUIBHOT 3rOU TOAPYXOKS Ha PO3-
JTy4YeHHSs, 1 BUMaratume J0AaTKOBI JOKa3H 1010
TBEPDKCHHS MPO Tepentol, SKIIOo ofHa 31 CTO-
piH He 3rogHa po3nyuutucs®). OnHak mepenrod
HEe MO)ke OyTH Ha3BaHO MPUUYHHOIO PO3TYUYEHHS,
SIKILO MiCTISl BUSBICHHS (DAKTY 3paaH IMOIPYKAKS
IIPOIOBXKYBAJIO CIUIBHO MPOXXUBATU YIPOIOBXK
6 micsawis’;

2) Hepo3ymHa nogedinka, IO  OXOILTIOE
¢iznuHe HacwuId, cUCTeMaTu4Hi oOpasu abo
MOTPO3U, MHUANTBO ab0 HApKOMaHilo, BIIMOBY
BiJl OIUIaTH BUTpAT Ha CIIJIbHE MPOKUBAHHS .

7 Marriage, civil partnership and divorce. Gov.UK.
URL:  https://www.gov.uk/browse/births-deaths-marriages/
marriage-divorce.

8 Adultery. Advice for Scotland. URL:
https://www.citizensadvice.org.uk/scotland/family/
relationship-problems-s/getting-divorced-s/.
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VY Iotnanaii HepO3yMHY MOBEIIHKY BOAuaroTh
y TICUX19HIH 4 (PI3UYHIN )KOPCTOKOCTI, BKIIFOUHO
13 HACWJIBCTBOM UM >KOPCTOKUM TOBOJIKCHHSIM,
1 MEHIIT OYEBU/THI pedl — JOMIHYBaHHS HaJI MMapT-
HEpoM, 3a00pOHA MAPTHEPY BUXOIUTH 3 JIOMY
a00 PO3MOBIATH 13 CyCigamMuH Ta APYy3SIMH’.
V pa3si, K110 HepO3yMHA MOBEAIHKA MPOSIBUIIACS
y BUIVISIII HACWIUIS,, CTOPOHA, SIKa 1HIMIIOE PO3-
JTY4YEHHS, MOXKE OTPUMATH IOPUAUYHY TOTIOMOTY
Ta JJOTIOMOTY Ha MOKPUTTS CYIOBHX BHUTpAT BiJ
JIepIKaBU;

3) Oesepmupcmeo — OJVH 13 TIOJIPYHKKS TOKH-
HYB 1HIIOTO IIOHaWMEHINE Ha 2 POKH, MepIl HIX
oQiIIHHO PO3MOYATH MPOIIEC POIITYICHHS;

4) cenapayis— KO NOAPYHOKS 3MOXKE JOBE-
CTH, 10 YIIPOJIOBXK ocTaHHIX 2 pokiB (y [lloTnan-
Iii et TepMiH cTaHOBHUTH 1 pik'®) BOHM TpoXKH-
BaJIM HE SIK MOAPYXOKS (HAIIPUKIIa/l, XapuyBalucs
Ta CIAJIXM OKPEMO) 1 HaJacTh CIUIbHY MUCbMOBY
3rofly Ha pO3JIy4€HHS, TO BOHO MO)KE€ I0JIaBaTH
3asiBy Ha pO3NIyYeHHs. SIKIo cemapariis Tpu-
Basia 5 pokiB (2 poku — y llommannii) 1 Outble,
TO CHUIBHOI 3rogd Ha PpO3JIyYEHHS Cy[
He BUMaratume’.

lie onHi€r0 MPUYMHOIO PO3NTYUYEHHS, KOTpa
€ ynHHOW 1 [Hotnanaii ta [liBHiuHOT Ipnan-
i1, ale He 3a3HAYAETHCS Y 3arajlbHOMY 3aKOHO-
naBcTBl BenukoOpuranii, € 3uina cmami OmHAM
13 moApyxoKa. SIKIIO CTOpOHa-TpaHCIEHEp
HaJacTh Cyday cepTu(ikar, Jie 3a3Ha4a€ThCsl, 10
BiH/BOHA 3MIHMJIM CTaTh Y NepeOyBaloTh y Bij-
MOBIJTHOMY TIPOIIECi, TO NUT0O Oyae MPUITUHEHO
HUISIXOM PO3TY4eHHs .

[lepenymoBaMu NpUIIMHEHHS LUIOO0Y Ha
nifcTaBl auymoeanHs (BU3HAHHS HUIIOOY HIK-
yeMHUM) €: 1) mpoxxuBaHHS y AHDIIT 4 Yenbci
LIOHallMEHIIe yNpoaoBXK | poky; 2) HasB-
HICTh MOCTIHHOTO XUTia B AHIIT 4u Yenbcl He

° Un reas on a blebe havi our. Advice for Scotland.
URL: https://www.citizensadvice.org.uk/scotland/family/
relationship-problems-s/getting-divorced-s/.

10 Living separate lives for one year
and you both agree to the divorce. Advice for Scotland. URL:
https://www.citizensadvice.org.uk/scotland/family/
relationship-problems-s/getting-divorced-s/.

" If youre applying for an interim gender
recognition certificate. Advice for Scotland. URL:
https://www.citizensadvice.org.uk/scotland/family/
relationship-problems-s/getting-divorced-s/.
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MEHIIIe, HIK YIMpoaoBxk 6 micsmiB’. 3asBa mpo
MPUNIUHEHHS NUTI00y Ha MIACTaBl aHYIIOBAHHSI
MOJKe OyTH MO/IaHa SK YIPOJOBK MEPIIOTO POKY
nuro0y, Tak 1 B OyIb-AKUW Yac MIiCJsl BECL/UIS.
OpHak y TakoMy pasi MOJPYKIKIO JOBEACTHCS
HAJIaTH JIOJATKOBI TOSICHEHHS OO 3aTPHMKH
iXHBOTO pilIEHHS PO aHYJIIOBAHHS LUTIO0Y.

AHynmOBaHHS TUTIOOY MOXKe OyTH BHU3HaHE
1 3aCTOCOBaHE CYyJOM SK MiJCTaBa MPUIHHEHHS
U100y 3a TaKMX YMOB:

1) nuto6 Hikonu He OyB IOPUAMYHO YMHHUM,
1 CTOPOHU 3MOXYTh JOBECTH Xoua O OIHYy 13
HIDKYE NIePEePaxOBaHUX MO3UIIIH:

— oxHOMY 200 000M 13 TTOJIPYIKAKS HA MOMEHT
OIpy>KeHHs Oys10 MeHIe, HiX 16 poKiB;

— OIUH i3 MOAPYXOKS HA MOMEHT YKJIaJICHHS
nuto0y yxke OyB ofpykeHHMM abo mnepeOyBas
y IIUBUTBHOMY ITapTHEPCTBI;

— o060 OyB ykimajgeHuil i3 mpumycy, 0e3
JOOPOBLITBLHOT 3rO/H;

— MIDK MOIPYXXKSIM He Oyllo CTareBUX CTO-
CYHKIB BiJl MOMEHTY BeclIJIs (111 yMOBa HE € YHH-
HOIO JUIsl OAHOCTATEeBUX Map);

— OJIMH 13 TIOAPYXOKSI MaB BEHEPUYHI 3aXBO-
PIOBaHHS HA MOMEHT OJIPYKCHHSI,

— KIHKa Ha MOMEHT OJIpy>KCHHsI OyJia BariTHa
BiJ 1HIIIOTO YOJIOBIKA;

2) OIWH 13 MOAPYXOKs TepedyBae y mporeci
3MIHHM CTari;

3) nuto6 OyB 3aKOHHMM, aje y pas3i Horo
VKJIaJIaHHs BUKOHYyBajacs xoua O ogHa 3 yMOB
HIKYEMHOCTI ILTH00Y .

[TpunuHenHs nuo0y K Ha MiJCTaBl PO3Iy-
YEHHs, TaK 1 Ha ITJICTaBl aHyJIIOBaHHS HE BiI0Y-
JETHCS, JTOTIOKH TOAPYKKS HE JIeTani3y€e 1bOTo
daxkry.

Opniero 13 KpaiH, 3aKOHOJABCTBO KOTPOi
3aKpIIUTIOE, TMTOAI0HO A0 3aKOHO/IAaBCTBA YKpAiHH,
Bl BHUKIIOYHI TIJACTaBH [UIsl TPUIUHEHHS
UTFO0Y — CMEPTh OJTHOTO 13 OAPYXIKS Ta PO3ITY-
yeHHst — € Hirepis. OqHak ciMeliHe 3aKOHOJaB-
ctBo Hirepii, 30kpemMa AKT 1po 1u1t00HI CIpaBu
(1970), BcTaHOBIIOE HU3KY OCOOIMBOCTEH MpH-
MMMHEHHS UTIO0Y.

Cepen Takux ocoONMBOCTEH MepuI 3a Bce
Tpeba 3a3HAUUTHU HETHUIOBI ISl 3aKOHOJABCTB
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IHIIUX KpaiH NPUYHHH, 10 MOXYTh IMPHU3BE-
CTH 710 po3iydyeHHs. Jlo Takux MpUYMH BiJIO-
BiiHO 110 Po3ainy 15 Akty npo nuttoOHi cripaBu
HaJeXarb:

— HaBMHCHA Ta HAMNOJIEIVIMBA BIJIMOBa Bif-
MOBiJIa4a 31MCHUTHU NITI00 (BCTYIIUTH Y CTaTeBl
BIJIHOCHHH ),

— Tepeno0  BIAMOBIAaYa MICHsA  BCTYIY
y HUTI00 1 HEIPUITYCTHME 3 TOYKHU 30pYy I031Baya
Mojajibliie CIUIbHE MPOKUBAHHS,

— BIJNOBI/Ia4 MOKWHYB [03MBada Ha Mepio
noHaimMenmme 1 pik, MO Mepeaye MOMEHTY
MOJIaHHS 3as1BU (TIETULLIT) PO PO3ITyUEHHS;

— cemapoBaHe MPOXHUBaHHS (1032 MexamMu
OJTHOTO JIOMOTOCTIOAAPCTBA) HE MEHIIE 2 POKiB,
I0 IepeayBajii MOMEHTY MHOJaHHs MEeTUIli, 3a
3rO/IM BIJINOBiJIaya Ha PO3JIyUYEHHS Ta HE MEHIIe
3 pokiB, HaBITh SKIIO BIAMOBIAY HE 3TOTHHI
MPUITMHUTH LTI00;

— OIHa 31 CTOpiH HUTO0Y YIPOJIOBK HE
MeHIle | poKy HE BHKOHYBalla TMOAPYKHIX
000B’s13KIB 200 TOBEpHY/IAa MOJIPYXKHI TIpaBa,
MIPUIHSITI BIAMIOBITHO JI0 3aKOHOAABCTBA,

— 3 MOMEHTY YKJIQJCHHS IUTI00Y BIIIOBIIAY
YIOPOJIOBK HE MEHIIE 2 POKIB 3J0BXKHBAB AJIKO-
rojgem i/abo cucTeMaTH4HO IepedyBaB y CTaHi
QJIKOTOJILHOTO CIT’STHIHHSI BHACITIIOK HAJAMIPHOTO
B)KMBaHHS 3aCIOKIMJIMBHX, HApPKOTHYHUX abo
CTUMYJIIOIOUUX IIPEenaparis;

— BaJIMIICHHS BIJIMOBI/Ia4ya MO3UBAYEM YIIPO-
JIOBXK 5 POKIB 0€3 pO3yMHHUX 3aC001B MIATPUMKH;

— mepeOyBaHHA  BIJNOBiJa4a  YIPOIOBK
TPbOX 1 OLJbIlIE POKIB 3 MOMEHTY YKJaJEHHS
nutro0y Ta Ha MOMEHT TOJaHHS TETHIT Mpo
PO3JIy4YeHHS y B’SI3HUIIL 32 3JI0YMH, IO TSITHE 32
co0or0 cMepTHY Kapy abo KapaeThCst T030aBJICH-
HSIM BOJIi BiJl 5 POKIB;

— mepeOyBaHHA  BIJANOBiJa4a  YIPOIOBK
1 poky, o mepenye naTi MOJAHHS METHIIIT MPO
pO3JIyUYeHHs, Yy B’SI3HMIN 3a crpoOy BOHMBCTBA
no3uBaya abo YMHCHOTO 3alOfisiHHA Cepio3-
HOI IIKOAM YU TSDKKOTO IMOpPAaHEHHS 3asBHHUKY,
ab0 Hamip 3amonisATH HOMy CepHO3HY LIKOAY M
TSKKE TUIECHE YIIKOKEHHS;

— CHCTeMaTH4YHa Ta YMHCHA HecIllara BCTa-
HOBJICHUX Yy CYJIOBOMY IOPSIIKY aJTIMEHTIB BiJl-
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IIOB1JJaueM TI103UBAYeBl YIPOJIOBXK JIBOX POKIB,
110 TepeIyBasIi JaTi MOAaHHs HEeTUIi .

Inma ocoOaMBICTH HITEPIWCHKOI MPAKTUKU
(YHKITIOHYBaHHS 1HCTUTYTY MPUIHUHEHHS UTIO0Y
MPOSIBISIETECA Yy (GopMi Ta crmocodl 3aKOHOIAB-
4yoi perpe3eHTallii Takoi MiJCTaBU MPUITUHEHHS
HUTI00Y, SIK CMEPTh OJJHOTO 13 moApy#oks. Tak, Bin-
noBiHO 110 Po3ainy 16 AxTy npo nutto0Hi cripaBu
CYJl BUJACTh YKa3 PO MPUITMHEHHS NUTI00Y 3 TIpH-
YUHHU TPE3YMIIIIiT CMEPTi OHOTO 13 MOIPYXOKS 3a
YMOBH, IO MMO3UBAY MPEICTaBUTh JOKAa3H TOTO,
0 yNPOIOBXK 7 POKIB, IO TEpeayBaav aTi
MO/IaHHS 3asiBU PO MPHUITMHEHHS HUTI00Y, 1HIINIA
13 MOZIPYOKsT OyB MOCTIMHO BIJACYTHIH, 1 11O 3asB-
HUK (TI03MBaY) HE MaB ITiJICTaB BBa)KATH, 110 1HIIIA
CTOpOHa NUTIOOY Ha TOM Yac Oyia )KuBa, 1 SKIIO
He Oyzie BCTAHOBJEHO Ta JIOBEAEHO (DakT, IO
1HIIIa CTOpPOHA NUTFO0Y Ha Oy/Ib-sIKUIi MOMEHT Yacy
YIIPOJOBXK LILOTO TIepioy Oyiia >xkuBa'?.

TpeThor0 0cOOMHMBICTIO PYHKITIOHYBAHHS IHCTH-
TYTy npunuHeHHs nuto0y y Hirepii, Ha koTpiit
BB2)KAEMO 3a HEOOXITHE HATOJIOCUTH, € MPOIIECY-
aNbHUIl CKIaIHUK TPUITMHEHHS UUT00Y. Merses
po Te, MO CYIOBHH TPOIEC MIOA0 MPUITHHECHHS
HUTIO0Y € TOBOJI TPUBAIUM Ta TPOMI3IKHUM, aJIkKe
BBAKA€ETHCS, 1110 1I€ € 3aM001KHUM 3aX0/I0M ITPOTH
po3iIydeHHs (SIK 1 yKJIaJaHHA HUTI00Y) 3 IPUMYCY.
Kpim Toro, mporiec npunuHEeHHs IITI00Y, 30KpemMa
[UISIXOM PO3JIyYeHHS, B 000B’SI3KOBOMY TOPSIIKY
nependayae 3alydeHHsl ajBoKara. AJIBOKAaT He
JIIIE JTOTIOMOXKE 3 OPOPMIICHHSIM Ta TIOAaHHSIM
JI0 Cydy TO30BHHX JOKYMEHTIB, ajie i 30pI€HTY€E
y IUTaHHSIX OMIKU HAJ AITbMH, IX MarepiaabHOro
YTPUMaHHS, PO3IOALTY MaifHa TOIIO, CIPUSTHME
y 30uMpaHHI JOKa3iB MPaBOTH IMO3MBaYa IIOJI0
posiydenHs Tomio. Cam CynoBUM MPOIEC € BiJ-
KPUTHUM 13 3aJly4€HHSM CBIIKIB y pa3i motpeodwu,
HaBITh SIKILO 3aKIHUYNUTHCSI Ha KOPUCThH MO3MBaya,
TO MMOCTAHOBA Cy/y MPO PO3NYUYCHHs HAOy/e YHH-
HOCTI JIMIIIE Yepe3 3 MiCSIl 3 MOMEHTY IPUHHSATTS
CYZIOBOTO pillieHHs .

12 Matrimonial Causes Act of Nigeria, 1970. URL:
http://lawsofnigeria.placng.org/laws/M7.pdf.
¥ How to get a divorce in Nigeria. URL:

https://lawpadi.com/get-divorce-nigeria/#:~:text=Under%20
the%20Matrimonial%20Causes%20Act,habitual%20
drunkenness%2C%?20criminal%20acts%20etc.
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Ha mnamy aymky, HEOOXiJHO aKIEHTYBaTH
yBary Ha MpakTUIll (yHKIIOHYBaHHS 1HCTHUTYTY
NPUIIMHEHHS UTI00Y TaKoi KpaiHW, sk ABCTpa-
nis. [IpakTuka 1i€l KpaiHd y KOHTEKCTI HAIIoro
JOCII/HKCHHS € IIKaBOKO 3 Ti€l TOUKH 30Dy, IO
ii ciMeiiHe 3aKOHOMABCTBO BHPI3HSAETHCSA Ha Tl
3aKOHOJABCTB PO3IVITHYTUX HAMH BHIIE KpaiH
TaKOI0 OCOOJIMBICTIO, SIK CITUIBHA TOYKA JIOTHKY
MDX Jep>KaBHUM Ta LEPKOBHUM (30Kpema, KaTo-
JIUIBKOT IIEPKBU) PETYIIOBAHHSAM 1HCTUTYTY
nuTio0y, 30Kpema, Mpouecy Horo MpUIHHEHHS.
[liero TOYKOIO JOTHUKY € HEOOXITHICTh FOPHINY-
HOTO MPUIMHEHHS IUTI00Y HaBITh 32 YMOBHU pU-
nuHEeHHs nUTI00y TpubyHaI0M KaTOIUIIBKOT 1Iep-
kBu'®. IIpy pbOMy mpolec NPUIHHEHHS HLTI00Y
LIEPKBOIO € JOBOJI CKJIQJHUM, OCKUIBKH KaTo-
JWIbKa [IEPKBAa HE BU3HAE MOBTOPHOTO NLTIOOY
JIOAMHY, SAKIIO 1i TapTHEP BiJ MEPUIOTO MUTIO0Y
111€ )KUBUH, @ TAKOXK LUTIO0Y PO3ITyUEHOI JIFOIUHI
13 TUM, XTO 1Ie He OyB onpyxeHui. Takuii cran
CIpaB TaKOX MPU3BOAUTH JIO IIEBHOTO KOHQIIIKTY
MIDXK IIEPKOBHOIO Ta CBITCHKOIO BJIQ/I00, OCKLITBKH
aHynoBaTH (TOOTO BU3HATU HIKYEMHUM) LUTIO0,
yKJIa/IeHu| 32 LIEPKOBHUM 3aKOHOM, MPAKTHYHO
HeMOXJTMBO. O/IHAK 3 MO3UIIiH MPaBOBOT CHCTEMH
ABcTpaiii aHyII0BaHHS IUTIO0Y HE € IT1ICTaBOI0
HOro MPUIMHEHHS, OCKUIBKH 32 YMOBH aHYIIO-
BaHHS LUIIOO0 BU3HAETHCA HE3aKOHHUM, TOOTO
TaKUM, 1110 HEe iCHYBaB'*, 3aKOHHUMH TTiZICTaBaMHU
MPUNIMHEHHS 1100y B ABCTpaiii, 3TiIHO 13
3akoHOM TIpo ciMeiiHe mpaBo ABcrpainii (1975),
€ PO3IYUeHHs Ta CMepnb OTHOTO 13 TIOAPYIOKS ',
[Tpu uboMy Takuii 3aKOHOIABYUI aKT HE MICTHUTh
psiMOi HOPMHM, KOTpa OW BKa3yBajla Ha CMEPTb
OZIHOTO 13 MOAPYXOKS SK Ha IMiJCTaBy MpPUIIU-
HeHHs nuTro0y. Haromicte cT. 55 3akony mpo
cimeiiHe mpaBo ABcTpallii BKasye, II0 HEMae
noTpedu y HaOyTTI YNHHOCTI CY/IOBOTO PIIICHHS
PO po3ipBaHHs LUTIO0Y Y pa3i CMepTi OIHOTO i3
MOAPYHOKS',

BopHodac po3nydeHHs SK MiacTaBa MpU-
MUHECHHS TUIFO0Y B  aBCTPANICBKOMY 3aKO-
HOJIABCTBI TMPOMHCAHA JOBOJI JETallbHO, aje

14 FamilyLaw.URL:https://www.gotocourt.com.au/family-law/

annulment-of-marriage/.
5 Family Law ActofAustralia 1975.No. 53, 1975 asamended.
URL: https://www.legislation.gov.au/Details/C2014C00355.
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3 aKLEHTOM Ha NpOoLEeCyaJbHUN CKIaAHUK. Tak,
m. 1 ct. 48 3akonHy 1mpo ciMmeitHe nmpaBo ABCTpa-
Jii BKazye, 1m0 3asBa 10 Cyay y ciMeiHHX crpa-
Bax PO PO3JIyUYEHHS MMOBUHHA I10/1aBATUCS JIUIIIE
Ha Til miAcTaBi, MO U0 po3naBcs 6e3MOBO-
potHo. OmHaK PIMICHHS Cyay MPO PO3ipBaHHSI
HUTI00y LUIXOM PO3TY4YeHHs Oyae NpUiHSATe
JMILE TOJlL, SIKIIO CyJl MEePEeKOHAEThCS, L0 CTO-
POHU TICHSI TOJNAHHS 3aiBU PO PO3TYUCHHS
pO3CTaNIUCA 1 KUK OKPEMO YIIPOAOBXK IIOHAM-
MeHIIe 12 MicsiiB.

Cyn He mpuiimMe pIIICHHS MPO PO3ITYUEHHS,
SKILO TIEPEKOHAETHCS, 110 € 0OIpyHTOBaHA HMO-
BIPHICTh BIiJHOBJICHHSI CIUIBHOTO IMPOXKWBAHHSI.
[Tpy 1bOMY OKpEeMHUM BBAKATUMETHCS MPOKHU-
BaHHSI CTOPiH, HABITh SKII[0 BOHU TIPOJAOBKYBAIH
JTUTATHA OJTHE >KUTIOBE MPHUMIIICHHS Ta BUKOHY-
BaTH OJIHA JUIA OAHOI TNEeBHI MOOYTOBI CIpPaBH,
HE )KUBYYH TIPU LBOMY SIK MOAPYXKs (cT. 49)%.
SIKImo micis MOAaHHS 3asiBU NP0 PO3ITYUYEHHS
Ta cenapailii CTOpOHH Ha TICBHUH Yac BiAHOBUIN
CIIIJIbHE TTPOKUBAHHS, OJTHAK YIPOJOBXK 3 Mics-
IiB MICJA LBOTO0 3HOBY pO3IMIUIKCS, Tepioau
OKPEMOTO TPOKMBAHHS JO Ta MICIS CIIJIBHOTO
MPOXKUBAHHS IS IPOLECYaTbHUX LI MOXKYTh
po3msgaTucs sK Oe3MepepBHUN Tepion, aje
nepiof] CIiJIbHOTO MPOKUBAHHS HE BPaXOByBaTHU-
METhCS SIK YaCTUHA IMEPioy OKPEMOIo MpOXKH-
BaHHs (cT. 50)".

Kpim Toro, cyn He npuiiMe pillieHHs PO PO3-
Jy4YeHHS, SIKIIO:

— TapajelibHO 13 3asBOI0 MPO PO3IYUECHHS
OyJo mojaHo 3asBy PO BU3HAHHS ILIIOOY HIK-
YEMHUM, TTOKH OJHY 13 3asB HE Oy/e BiIKIUKAHO
3asiIBHUKOM (CT. 52);

— 106 Oynio ykKiaaeHo 10 HaOyTTs YHH-
HOCTI 3aKOHY PO cimMeiiHe mpaBo ABcTpalii abo
no3a Mexxamu ABcrpaii (ct. 53)15.

3a 3araJpbHUM MPABUIIOM, CYJIOBE PIIIICHHS ITPO
po3iyueHHs Habupae YMHHOCTI yepe3 | Micsib
MICIIs HOTO MPUKHSATTS; aje 3aJie’HO BiJ oOcTa-
BHH Ta [UJICH CyJ MOXE MPUUHSITH PIIICHHS PO
IPOJIOBXKEHHS 200 3MEHILEHHS CTPOKY HaOpaHHS
YUHHOCTI PIMICHHSAM MPO PO3TydeHHs. SIKimo
CYJIOBE DILICHHS MpPO pO3JIydeHHs Oylo ockap-
KEHE 1HIIIOI0 CTOPOHOIO, TO PIIICHHS arelIsIii-
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HOTO Cyly HaOwpae YMHHOCTI uepe3 1 Micsipb
MICIIsl MPUUAHATTA PIMIEHHS anelsAliiHOrO CyIy
a00 TIPUITMHEHHS amesIii.

Opnak pimeHHsa cyny He Halyae YMH-
HOCTI, JOMOKMA BiH HE TNEPEKOHAETHCS, IIO:
1) y mompyxxsi HEMae AITeH, sSKi HE HOCITIH
18 pokiB; 2) 1110 €TUHUMH TITBMH HOAPYAOKS, AKI
He nocary 18 pokiB, € auIie Ti JiTH, K1 3a3Ha-
YeHl y pilieHHi cyay; 3) 3a Oyap-sIKuX 00CTaBUH
ION0 JiTE€H BXXUTO 3aXOMiB JUIS IX HAJIIEKHOI'O
yTPUMaHHS, OISy 32 HUMU Ta IX PO3BHUTKY .

BucnHoBku

TakpuM YHHOM, BHIIEBUKIANEHAN aHaii3
NMPaKTUKH (PYHKIIOHYBaHHS 1HCTUTYTY IIpHU-
NUHEHHS U100y B PI3HHMX KpaiHax Jae 3MOory
copMmynroBaTH HHU3KY BHCHOBKIB: 1) B ycix
MpPOAHANI30BaHUX KpaiHax MiJICTaBOKO  JUIs
MPUIUHEHHS LUTIO0Y € PpO3JIydeHHs, aje He
B YCIX CMEPTb OJHOIO 13 MOIAPYXIKSA; KpiMm
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TOTO, B OKPEMHUX KpaiHaX aHYIIOBaHHS LLTIOOY
€ 3aKOHO/JABUO BHM3HAYECHOIO IiJCTABOI JJIf
HOTro IpPUNMHEHHS; 2) HOPMaTHUBHO-IIPABOBE
peryioBaHHA Ta NpolecyalbHUN acleKT 1HCTH-
TYTy NPUIMHEHHS HUTI00Y KOXKHOT OKpeMoi Kpa-
iHM popMyeThCS 111 BIUTMBOM TaKuX (haKTOpiB,
K 3BHYA€BE IMPaBO, LUBLTI3ALIMHUI piBEHBb
PO3BUTKY il KyJIbTYpH Ta PENITiHHOCTI, CTYy-
MiHb B3a€MO3AJIEKHOCTI CBITCHKOI Ta ILEPKOB-
HO1 BJIaJiy, T€OMOJITUYHI MO3UIII Ta 1HTEpecH
Jep>KaBd,  aJMIHICTPATUBHO-TEPUTOPIATIbHUMN
YCTpii, HAJEXKHICTh KpaiHU MO Ti€l 4d 1HIIOT
CHUCTEMHU TIpaBa, PIBEHb «BTATHEHHS» KpaiHH
y MDKHApOAHI BIIHOCUHU Ta MIXKHApOJHE Ipa-
BOBE PETYIIOBaHHS CYCIUIbHO-EKOHOMIYHOTO
OyTTs 3arajioM Ta MPaBOBUX BIIHOCHUH Yy cdepi
ciM’1 Ta nu1r00y 30Kpema.

[TepcniekTrBYM OJATBIIMX PO3B1IOK BOAYaEMO
y JOCIIPKEHHI CIiBBIAHOIICHHS 0COOIMBOCTEM
BITUM3HSHOI Ta 3apyOiKHOI MPAKTUKU (YHKITIO-
HYBaHHS IHCTUTYTY IPUIIMHEHHS IILTI00Y.
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Improving the WTO dispute settlement mechanism and its effectiveness
in ensuring compliance with the TRIPS Agreement

Hudkov Illia
Student at the International Law Faculty
Yaroslav Mudryi National Law University, Ukraine

Theauthorofthearticleidentified themain, mostacuteandurgentproblemsofthelegalmechanism
for resolving disputes within the WTO, and also formulated proposals for the modernization
and renewal of this legal apparatus. The author reveals the direct dependence of the effectiveness
of the implementation of the TRIPS agreement on the resolution of the problems existing in
the WTO legal mechanism. To achieve the goals of the article, the author outlined the main
difficulties that arise in the implementation of the WTO’s main functions, on the basis of which
it is possible to determine the directions of reforming this international institution. Analyzing
the documents of the World Trade Organization and a number of scientific sources, the author came
to the conclusion that after 25 years of activity of this organization and the disputes settlement
within its framework, it becomes clear that the system is significantly outdated and needs to
be updated. Due to the presence of serious problems in the dispute settlement mechanism,
the further activities of the WTO as a single institution for the regulation of international trade
disputes are being questioned. An important aspect is that these problems are exacerbated by
the spread of geostrategic development, which only confirms the need to update and reform
the legal mechanism of the WTO. Subsequently, the author analyzed the issue of non-observance
of certain deadlines for carrying out the mandatory procedures necessary to resolve the dispute.
The author examines, using the example of the most important instruments that the WTO offers,
both for the preliminary and for the direct settlement of international trade disputes, the problem
of the absence of sanctions for violation of the WTO procedural rules, which demonstrates
the imperfection in the legal mechanism of the instruments that are necessary to ensure compliance
with the requirements of the international settlement procedure. Finally, the author substantiated
that in the context of the global crisis caused by the coronavirus pandemic, this issue of improving
the dispute settlement mechanism within the WTO is of paramount importance, since in case
of delay this can lead to serious economic losses both for participants in international trade
and for the entire world community as a whole.

Introduction Analysis of recent research and publications.

The issue of modernization of the WTO legal
mechanismisone of the most pressing in the global
crisis caused by the coronavirus pandemic.
But no less important is the effectiveness
of this mechanism in ensuring compliance with
the TRIPS Agreement, which in the context
of equal access to low-cost essential drugs
and vaccines to prevent the spread of coronavirus
is undoubtedly relevant and important for
the world community.
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Research in the field of procedural features
of the implementation of the dispute settlement
mechanism within the WTO is carried out
by both domestic scientists: D. Chebisov!,

' Chibisov D.M. Procedure of dispute resolution within
the framework of the World Trade Organization: theory
and practice. Actual problems of politics : collection. Science.
pr. /redkol. : S.V. Kivalov (ed.), L.I. Kormich (deputy ed.),
Yu.P. Alenin etc. MES of Ukraine, NU OYUA. Odessa :
Phoenix, 2011. Issue. 42. P. 135-144.
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I. Guzhva?, A. Dukhnevych®, A. Garkusha’,
and foreign scientists: V. Shumilov®, L. Zaitseva®,
Van den Bossche Peter’. However, the specifics
of improving the dispute settlement mechanism
within the WTO and its effectiveness in ensuring
compliance with the TRIPS Agreement in
the scientific literature are still given insufficient
attention, which necessitates further research.
The purpose of the article is to analyze current
issues of the WTO legal mechanism, proposals
for its improvement and updating, as well as
analysis of the effectiveness of this mechanism in
ensuring compliance with the TRIPS Agreement.

The presenting of main material

Before analyzing proposals on reforming
the mechanism for resolving disputes in the WTO
should consider the main problems, which arise
in the course of'its implementation. In general, for
the settlement of disputes in the WTO responsible
dispute settlement body (hereinafter—DSB). DSB
has exclusive competence to establish dispute
settlement panels of experts to review the case
and also take or reject shaped decisions. This
allows to carry out monitoring of implementation
rules and guidelines and, if necessary, use
reprisals in case if the country is not performing
established rules. One of the most important

2 Guzhva LY. Mechanism for resolving trade disputes

in the WTO: theoretical aspects and modern practice in
Ukraine and the world. Scientific Bulletin of the International
Humanities University. Series: Economics and Management.
2015. Vip. 13. P. 8-13.

3 Dukhnevych AV. Tendencies, prospects of agro-industrial
complex development in the conditions of Ukraine’s
participation in the WTO. Journal of the Bar Academy
of Ukraine. 2011. No. 1. P. 1-5.

4 Garkusha A.O. Evolution of the mechanism of revision
of disputes in the GATT/SOT and the current state of affairs.
Actual problems of sovereign administration : zb. sciences. pr. /
heads. ed. V.V. Korzhenko. Kharkiv. 2008. Number 2. P. 34.

5 Shumilov, V.M. Law of the World Trade Organization
(WTO): textbook for undergraduate and graduate programs.
2nd ed., Rev. and add. Moscow : Yurayt Publishing House,
2019.219 p.

¢ Zaitseva L.I.  Procedural features of consideration
of disputes by arbitration groups of the world trade
organization. Bulletin of the Irkutsk State Technical University.
2015. 72 p.

7 Van den Bossche Peter. The law and policy of the WTO:
text, cases and material / Peter Van den Bossche and Werner
Zdouc. Third edition. Cambridge. 2013. 206 p.
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tools for the prior settlement of international
trade disputes, which offers WTO is consultation.
Bilateral consultations are the firststage ofa formal
settlement ofadispute (Article 4 of Understanding
on rules and procedures governing the settlement
of disputes (hereinafter — DSU). Parties are given
the opportunity to discuss the problem and find
a satisfactory solution for both sides without
resorting to judicial proceedings (Article 4.5
of the DSU). If the same are required
consultations have not led to a satisfactory
solution within 60 days, the complainant may
require the adjudication by a panel (Article 4.7
of the DSU). Request for consultations formally
initiates a dispute in the WTO and triggers
the application of the Understanding on rules
and procedures governing the settlement
of disputes®. After analyzing the practical aspect
of dispute resolution, it was found that after
the consultation stage, a significant number
of disputes remain unresolved and do not reach
the stage of establishing panels. So, since
the beginning of 2000, the number of cases
remaining at the consultation stage is about
113 cases, which is about 27% of the total
number’. In my opinion, consultations, as one
of the elements of the WTO’s legal dispute
settlement mechanism, played an important role
in the WTO dispute settlement procedure, but
over time the procedure changed and they became
the stage at which member states discontinue
dispute resolution. In the status “in consultations”
case may de-facto remain for an unlimited amount
of time, for example the case of the Korea-
United States “Measures Concerning the Testing
and Inspection of Agricultural Products”'® which
since 1995 is at the stage of consultations. Such
facts give reason to conclude about the low

8 Understanding on rules and procedures governing

the settlement of disputes.URL: https://www.wto.org/english/
docs_e/legal e/28-dsu_e.htm (Last accessed: 15 November
2020).

> WTO chronological list of disputes cases. URL:
https://www.wto.org/english/tratop_e/dispu_e/dispu_
status_e.htm (Last accessed: 15 November 2020).

10 Korea Measures ~ Concerning  the  Testing
and Inspection of Agricultural Products. URL:
https://www.wto.org/english/tratop_e/dispu_e/cases_e/ds3_e.
htm (Last accessed: 17 November 2020).
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effectiveness of this method. At the same time,
according to L.I. Zaitseva, “the reason for the low
efficiency of consultations lies not in the method
itself, but in the specifics of interstate relations
and the specifics of emerging disputes™''.
Thus, I believe that the need for consultations
as the first stage of consideration is obvious,
but the question arises about the problem
of non-compliance with certain deadlines
for the mandatory procedures necessary to
resolve the dispute. The problem of the absence
of sanctions for violation of the WTO procedural
rules demonstrates the imperfection in the legal
mechanism of the instruments that are necessary
to ensure compliance with the requirements
ofthe procedure for the settlement of international
trade disputes. This problem also arises
at the stage of consideration of the dispute by
the panels. The procedure for considering a case
in WTO panels is the main stage in resolving
economic disputes, since at this stage the parties
determine the severity of the problem, and also
formulate recommendations that the parties must
subsequently implement. This stage of the WTO
dispute resolution procedure can be divided into
three stages: appointing of the panels, panel’s
adjudication of the dispute and the submission
of a report, application of specialized
procedures. Paying attention to recent events,
namely the blocking by the United States
of appointments of members of the Appellate
Body since July 2017, it should be noted
that this case demonstrated the imperfection
of the Appellate Body’s work as an essential
component of the WTO legal mechanism. There
is no doubt that without a functioning appellate
body, any party to a dispute could try to block
the collegium’s decisions (by appeal), so — if no
action is taken — this could undermine the WTO
dispute settlement process as a whole. After
analyzing the US Trade Policy Agenda 2018"

I Zaitseva L.I. Procedural peculiarities of consideration
of disputes by arbitration groups of the world trade organization.
Bulletin of Irkutsk State Technical University. 2015. 72 p.
122018 US Trade Policy Agenda. URL: https://ustr.gov/
about-us/policy-offices/press-office/reports-and-
publications/2018/2018-trade-policy-agenda-and-2017 (Last
accessed: 20 November 2020).
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and the US Annual Report 2017" , I identified
the following complex issues of the WTO dispute
settlement mechanism:

1) Disregard for the 90-day deadline for
appeals. The appellate body, in the exercise
of its powers and in the performance of the duties
that were entrusted to it, does not comply with
Article 17.5 ofthe DSU, according to which “Inno
case shall the proceedings exceed 90 days”. This
raises concerns about transparency, inconsistency
with “prompt dispute settlement” and uncertainty
about the validity of the 90 days report.

2) Continued service by persons who are no
longer AB members (Article 15 of the DSU).
Under the DSU, it is the Dispute Settlement Body,
not the Appellate Body, that has the authority
and responsibility to decide whether a person
whose term of appointment has expired should
continue serving.

3) Issuing Advisory Opinions on issues not
necessary to resolve a dispute. During the work
of the WTO, a certain negative trend has been
established “of WTO reports to draw conclusions
that are unnecessary for dispute settlement or on
issues not represented in the dispute”. It should
be noted that the analyzed report refers to “one
extraordinary case”, when more than two thirds
of the analysis of the Appellate Body — 46 pages —
were in the nature of an obiter dictum.

4) Appellate Body Review of facts and review
of a Member’s domestic law de novo. According
to Article 17.6 DSU, appeals are limited to “issues
of law that are covered in the panel report and legal
interpretations, developed by the Commission.”
However, as practice shows, the Appellate Body
is constantly reviewing the issue of establishing
the facts according to different legal standards
and comes to conclusions that are not based on
the factual conclusions of the panel or indisputable
facts. According to the United States (2017 US
Annual Report), this is especially true for the review
by the appellate body of the panel’s findings regarding
the significance of domestic law, should be fact.

32017 US Annual Report. URL:https://ustr.gov/
about-us/policy-offices/press-office/reports-and-
publications/2018/2018-trade-policy-agenda-and-2017(Last
accessed: 20 November 2020).
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5)Appellate Body claims its reports are entitled
to be treated as precedent. In the 2018 US Trade
Policy Program, the US states that the Appellate
Body has argued that its reports are in fact
precedent and that the panels must comply
with the Appellate Body’s previous reports in
the absence of “cogent reasons”. But such claims
have no basis in the WTO rules. It should be noted
here that the Appellate Body reports can provide
valuable clarification of the covered agreements,
Appellate Body reports are not themselves
agreed text nor are they a substitute for the text
that was actually negotiated and agreed. Having
considered the main problems of the WTO
legal mechanism, it is necessary to proceed to
the analysis of proposals for its improvement.

Afteranalyzing the Europe Union 2018 report'
on the improvement of the multilateral trading
system and the activities of the international
organization WTO, I identified the proposals that,
in my opinion, are the most relevant for today:

1) Comprehensive amendment to
the provisions of concern regarding the functioning
oftheAppellateBody. Thisamendmentcouldinclude
the following elements: Article 17.5 of the DSU
andtheissueof90days. Changingthe 90-daysrulein
Article 17.5 of the DSU by providing
an enhanced transparency and consultation
obligation for the Appellate Body. In particular,
Article 17.5 could be amended to provide that
“In no case shall the proceedings exceed 90 days,
unless the parties agree otherwise”. The Appellate
Body would need to consult with the parties
early in appellate proceedings or even before
the appeal is filed, if it estimates that the report
will be circulated outside 90 days. If there is no
agreement of the parties on the exceeding of this
timeframe there could be a mechanism pursuant to
which the procedure or working arrangements for
the particular appeal could be adapted to ensure
the meeting of the 90-day timeframe. This may
also include publishing the report in the language
of appeal only for purposes of meeting the 90-day

42018  Europe  Union  Trade report.  URL:
https://www.europarl.europa.eu/doceo/
document/A-8-2018-0379 EN.html (Last accessed:
23 November 2020).
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time limit. Translation into other WTO languages
and official circulation and adoption will take
place later. However, it should be clear that these
changes — such as the duty to consult — cannot
affect the negative consensus procedure in
Article 17.14 of the DSU, nor the effect of the later
reports of the Appellate Body.

2) An increase in the number of members
of the Appellate Body from 7 to 9. This would
enhance the efficiency of the Appellate Body
while improving the geographical balance
of the Appellate Body following the accession
of important members since 1995. In addition,
the internal organization of the Appellate Body
could be improved. For example, three divisions
out of three members could hear an appeal at any
time without overlapping in the composition
of these divisions.

3) Ensuring that membership of the Appeals
Bodyisafull-timejob. Atpresent,dejure,according
to the decision of the DSB, this is part-time work.
This would improve the efficiency of the Appellate
body. And it must also be accompanied
by appropriate changes in the conditions
of employment — remuneration, pension, etc.
Expanding the resources of the Appellate Body
Secretariat can be seen as a side event. This will
not require changing the DSU.

4) Transitional Rules for Severance Members
of the Appellate Body. By codifying a rule in
Article 15inthe DSU, thereby addressing the chief
about US concerns that this rule was not approved
by WTO members. For example, the DSU may
anticipate that a member of the appellate body
who is retiring must complete an appeal in
which a hearing has already occurred during that
member’s term.

5) Findings unnecessary for the resolution
ofthedispute. ModifyingArticle 17.12 ofthe DSU,
according to which the Appellate Body shall
address each of the issues raised on appeal. For
instance, it could be added to the extent this is
necessary for the resolution of the dispute. This
would address concerns about Appellate Body
making long “advisory opinions”, or ‘“obiter
dicta”, not necessary to resolve the dispute.
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Indirectly, this would also address the concern
related to Article 17.5 DSU.

6) The meaning of municipal law as the issue
of fact. It should be noted that the legal issues
that are highlighted in the panel’s report and legal
interpretations do not include the significance
of municipal events. Although they include
and should include their legal characteristics in
accordance with WTO legislation. For this purpose,
a footnote may be added to Article 17.6 DSU.

7) The issue of precedent. Providing for
regular exchanges between the Appellate Body
and WTO Members, on top of the Members’
right, in Article 17.14 of the DSU, to express
views on Appellate Body reports when they
are adopted. This would provide an additional
channel of communication where concerns with
regard to some Appellate Body approaches could
be voiced for example treating previous rulings
as precedents, no evolution of case-law. Indeed,
the WTO Membership would have a chance to
comment on more systemic issues or on trends in
jurisprudenceinmeetingsunrelatedtotheadoption
of particular Appellate Body reports. At the same
time, this change would not be inconsistent
with the independence of the Appellate Body
members, especially if they were not, in any
event, eligible for re-appointment. Adequate
transparency and ground rules for such meetings
could also be put in place, in order to avoid undue
pressure on Appellate Body members.

8) Independence of members of the Appellate
Body. Providing for one single but longer
(68 years) term for Appellate Body members.
This would address the EU concern with respect
to the independence of the Appellate Body. It
would also improve the efficiency of the Appellate
Body. There would be certainty about the length
of one’s term and a longer term would allow to
benefit from the experience on the job.

Also noteworthy is the effectiveness
of this mechanism in ensuring compliance with
the TRIPS agreement, which is of undoubted
importance for the entire world community
in the context of establishing equal access to
affordable essential drugs and vaccines in order
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to prevent the spread of coronavirus. Taking
into account the unfavorable epidemic situation,
the discussion of ways to expand access to
necessary medicines, the possibility of importing
medicines atalower price, as well as issues of their
reproduction is in the first place. K. Tronczynski
insists on this: “Despite the existing differences
in the political, economic and social spheres,
the countries of Eastern Europe are characterized
by common problems associated with expanding
the population’s access to essential medicines.
Moreover, regardless of whether it is a WTO
member country, it must have a harmonious
system of regulation of the domestic
pharmaceutical market. At the same time, it
is necessary to have a clear understanding that
the domestic pharmaceutical market is closely
related to the global one. In this regard, there is
a need to harmonize the mechanisms regulating
the domestic pharmaceutical market with
international rules trade, which will ultimately
contribute to expanding access of the population
to essential medicines'*”. But even after the Doha
Round, where the implementation of the TRIPS
Agreement was considered, the situation with
the WTO trade negotiations remains tense. In
my opinion, against the background of many
years of absence of real progress in reaching
the package agreements of the round, there
is growing confidence in the impossibility
of reaching a consensus on the entire set
of measures to liberalize trade, envisaged by
the Doha Plan 10 years ago. The implementation
of TRIPS directly depends on the legal
mechanism of the WTO, which is reflected
in the procedural aspects of the rule-making
activity. Thus, blocking the negotiating function
of the WTO confirms the need for flexibility
in approaches to negotiations. This reflects
the concept of a flexible multilateral treaty where
members interested in solving the problem
of implementing the TRIPS Agreement, which is
not yet ready for full multilateral consensus. After

5 Tronczynski K. Medicines and public health patents.
URL: https://www.apteka.ua/article/12757 (Last accessed:
24 November 2020).
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examining the EU 2018 proposals'® to improve
the WTO activities, I have identified the most
relevant and effective proposals in order to
strengthen the negotiating function and assist in
strengthening political participation and support
of multilateral negotiations:

1) Multilateral negotiations. In areas where
multilateral consensus has not been reached,
multilateral negotiations should be actively
supported and pursued, which should remain open
to membership for all members, and whose results
will be applied on a most-favored-nation basis.

2) Study the possibility of making changes
to the agreement of the WTO with a view to
creating a new application, which contains a set
of multilateral agreements, which are used on
the basis of the greatest assistance and which can
be modified by using a simplified process.

3) Role of the Secretariat: A proposal for
a ministerial decision should be put forward that
strengthens the role of the WTO Secretariat in
supporting various negotiation processes as well
as monitoring.

4) Building political support: WTO Members
should explore ways to build greater political
support and participation in the WTO, including
options for the frequency of ministerial
conferences,and waystorevitalize seniorofficials’
processes. In my opinion, the implementation
of these very proposals provides an opportunity
to improve the negotiation function of the WTO

© 2018  Europe Union Trade report. — URL:
https://www.europarl.europa.eu/doceo/
document/A-8-2018-0379 EN.html (Last accessed:
23 November 2020).
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and strengthen the political participation of WTO
members, which will lead to the effective
implementation of the TRIPS Agreement.

Conclusions

Unfortunately, the multilateral trading system
is facing its deepest crisis since its inception. For
the first time, the main provisions of the WTO
are under threat, which not only regulate the rules
of international trade, but also ensure the effective
operation of the WTO dispute settlement
mechanism. Therefore, there is an urgent need to
focus on modernizing this important international
institution. In my opinion, the issue of applying
the proposals I have analyzed in this article to
resolve explicit and obvious, but at the same
time no less acute problems in the dispute
resolution system within the WTO is exceptional
and urgent. And in the context of the global
crisis caused by the coronavirus pandemic, this
issue becomes of paramount importance, since
in case of delay it can lead to serious economic
losses both for participants in international trade
and for the entire world community as a whole.
The implementation of proposals to improve
the situation in the implementation of the TRIPS
Agreement is equally important and directly
depends on the improvement of the negotiating
functions and the legal mechanism of the WTO.
And in the context of establishing equal access
to affordable essential medicines and vaccines,
in the context of the spread of the coronavirus
pandemic, is of utmost importance.
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This article is about the principle of legality under the criminal law on the decisions of the Ukrainian
Constitutional Court and the Federal Constitutional Court of Germany. There were several reasons
for choosing the German legal order for comparative study. This is justified by the similarity of legal
systems. Germany, just as Ukraine, belongs to the continental legal system. There are a few hard
cases involving the application of the provisions of the principle of legality and exceptions to it
are connected with Germany — the Nuremberg trials, the decision of the European Court of Human
Rights in case Streletz, Kessler and Krenz v. Germany.

The international human rights obligations of Germany and Ukraine are similar. These include
The European Convention on Human Rights, The Universal Declaration of Human Rights, The
International Covenant on Civil and Political Rights. All of these acts contain the principle “nullum
crimen, nulla poena sine lege”.

The comparison is carried out on two levels — constitutional formalisation of the legality principle’s
provisions and the practice of its application by the Constitutional Courts. The constitutional provisions
are a fundamental stage for criminal law creation and application.

The legality principle application in Germany allows concluding the broad interpretation
of its requirements. They concern both the expanded interpretation of the prohibition of retroactive
application of the criminal law and the requirements to the rules of interpretation and formulation
of criminal law provisions. Decisions of the Constitutional Court of Ukraine are gradually developing
the requirements of the principle of legality in criminal law. Noncompliance with the requirements
of the predictability and certainty of criminal law led to the unconstitutionality of two articles
of the Criminal Code of Ukraine.

Nullum crimen, nulla poena sine lege y npaktuui
opraHiB KOHCTUTYUiiHOI I0cTULiT YKpainu Ta Himeuunnu

Jemuyk Ilaeno Bonooumuposuu
acnipanm kageopu KpUMIHAIbHO20 NPA8a ma KPUMIiHON02ii
JIvsiscvorkoco HayionanvHo2o yHieepcumemy imeni leana @panka, Ykpaina

Beryn

Busnauenicth Ta mnepeadauyyBaHICTh IOJIO-
YKEHb KPUMIHAJIBLHOTO 3aKOHY 3aKJIaJar0Th Iepe-
JTYMOBH JJIsS TOTO, 100 JTFOIMHA MOTJIa TTOKJIa/a-
THCS Ha HOT0 TTOJI0KEHHS 13 TUM, 11100 BU3HAYATH,
sKa 11 MOBEIIHKA € JTO3BOJEHOI0, a sIKa MaTHMeE
KpUMiHaJIBHO-TIpaBOBI Haciaku. i MipkyBaHHS
€ OQHUMH 13 IIHHOCTEH, 110 CTAHOBJIATH IIiABa-

38

JUHU npuHuuny ‘“‘nullum crimen, nulla poena
sine lege ™.

3 ors/1y Ha Te, 10 MOPIBHAIBHUNA METOJ] — 1€
METO/I, 1110 TIOJISTAE Y 31CTaBIICHH] IBOX YH O1TbITIE
TaKdX, M0 MOXYTb OyTH MOpIBHSHI, 00 €KTIB

Ta BUALJIEHHS B HUX 3arajbHOr0, CIJILHOTO, CXO-

' Hall Jerome. “Nulla Poena Sine Lege”. Articles by Maurer
Faculty. 1378. 1937. URL: https://www.repository.law.
indiana.edu/facpub/1378.
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KOTO, BIZIMIHHOTO Ta YHIKaJbHOT0?, HOTO BHKO-
PUCTaHHS AJI JOCHIJKEHHS MPUHIUIY 3aKOH-
HOCTI 3yMOBIIIO€THCSI HEOOX1HICTIO KPUTUYHOTO
aHaJizy 3MICTy HOro BUMOT y HaIllOHAJIbHOMY
KpuMiHambHOMY mpaBi. [Ipenmer nociimpkeHHs
BHOpaHU# 13 TUM, 100 Yepe3 pIillleHHS OpraHy
KOHCTUTYLIIHOTO KOHTPOJIO OINIIHYTU pPiBEHb
PO3p0O0ICHOCTI MPUHITMITY 3aKOHHOCTI y Hallio-
HaJbHIN TOKTPHHI.

MeToau MOPIBHSUIBHUX JOCIIKEHb Y KPUMI-
HAJIBHOMY TIpaBl € JOCUTh TOIIMPEHUMHU.
VY gacTtuHi JOCTIHKEHHS MPUHIIMITIB KPUMiHAIb-
HOro mpaBa 0 Hux 3Bepranucs B.O. [anentoxk,
M.I. Menwnuk, B.O. HaBporpkuii, O.C. OmniitHUK,
M.I. XaBpontok, C.I. Xuitok Ta iHIII HayKOBIII.

MeTo1o cTarTi € BUpOOJIEHHS PEKOMEH 1Al
IIO/I0 PO3LIMPEHHS 3MICTY KOHCTUTYLIHHOTO
npuHiuy nullum crimen, nulla poena sine lege
y HalllOHAJbHIM JOKTPHHI Yepe3 MOpIBHSHHSI
MPAaKTUKH OPraHiB KOHCTUTYIIIHHOT FOCTHIIIT
VYkpainu Ta Himequnsu.

Bukiiax ocHOBHOrO Marepiainy

Po3kpuBaroun NHUTaHHS TNPUHLUITY 3aKOH-
HOCTI B KPUMIHAQJIBHOMY IIpaBi, HEMOXXJIUBO
oMHHYTH Po3poOku ITayns Moranna Amzensma
dbon Deepbaxa, saxuii y npami “Lehrbuch des
gemeinen in Deutschland geltenden peinlichen
Rechts” BU3HAUMB TpW CKIATHUKH IIOTO MPHUH-
ununy: nulla poena sine lege (Hemae mokapaHHs
0e3 3akonHy), nulla poena sine crimine (Hemae
nokapaHus 0e3 310uuHy), nullum crimen sine
poena legali (Hemae 37m0umMHy 0€3 BCTaHOBIIE-
HOTO B 3aKOHI MMOKapaHHs)’. Y Cy4acHHX JOCIi-
JOKCHHSIX JI0 TPUHITMITY 3aKOHHOCT1 BIAHOCSTH
Taki rapaTii, siK: 3a00poHa 3BOPOTHOIO 3acCTO-
CyBaHHS KPHUMIHAJHLHOTO 3aKOHY, 3abopoHa
ICTOTHOT 200 OOTSKYIOUOT aHAJIOT11; YiTKa BU3HA-
YEHICTh 3aKOHIB, 1110 BKIIIOYAE MepeadaqyBaHICTh
MOKAapaHHs Ta JOCTYMHICTh KOHKPETHOI HOPMH,

2 Xasporuok M.I. KoMmmapaTHBHHE METOJ y Cy4acHOMY

KPUMiHaJIbHO-IIPABOBOMY JOCIIIIXKECHHI: METa 3aCTOCYBAHHSL.
IpaBo.ua. 2017. Ne 1. C. 5-9, c. 7. URL: http://nbuv.gov.ua/
UJRN/pravo 2017 1 3.

3 Dubber M.D., & Hornle T. Criminal Law: A comparative
approach. 2016. P. 73.
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I0 BU3HAYA€ TOKApPaHHS; BUPAXKEHHS KPUMi-
HAJILHOTO 3aKOHY y MucaHiit popmi‘.

[TpuHIUI 3aKOHHOCTI B KPUMiHAJIBHOMY IIpaBi
HimeuunHu Mae KOHCTUTYIIIHHE TOXO/KCHHS,
amke y § 2 ct. 103 OcnoBHoro 3akony ®denepa-
tuBHOI PecmyOmiku Himeuunna BU3HA4YEHO, 1110
TSTHHS. MOXK€ MaTH HACTIAKOM IMOKapaHHS JIUII
y TUX BUTIAJKAX, SKIIO KapaHICTh TaKUX 11 Oysa
BCTaHOBJICHA 3aKOHOM JIO OT0 BUMHEHHSI".

[IpuHIIMTT 3aKOHHOCTI B KPHUMIHAJIHLHOMY
npaBi YKpaiHU TaKoX Ma€ KOHCTUTYLIIHE 1MOXO0-
JOKEHHSI, OJJHAK HE HACTILILKH 4YITKO (hopMaliizo-
Banuii. CtarTa 58 BH3HAYAE, 110 3aKOHU Ta 1HIIII
HOpPMaTUBHO-TIPAaBOBI aKTH HE MalOTh 3BOPOTHOL
il B yaci, KpiM BUIAJKIB, KOJIM BOHU ITOM’SIKIITY-
I0Th 200 CKAacOBYIOThH BIJIMOBIATBHICTE 0COOH;
HIXTO HE MO’KE BIAIIOBIIATH 3a MisIHHS, SK1 Ha Yac
iX BUMHEHHSI HE BU3HABAJIKCS 3aKOHOM SIK IIPaBO-
nopyueHHs’.

3asiexHO BiJ] €JIeMEHTa MPHUHIIMITY 3aKOHHO-
CTl, SIKUHM JOCHIJUKYETbCA B PILICHHI KOHCTUTY-
IHHOTO CYIy, aHaTi30BaH1 PIMIEHHS PO3ILIUMO
Ha JIBI KaTeropii: 1010 BU3HAYEHOCTI Ta TOY-
HOCTI KPUMIHAJIBHOTO 3aKOHY; IIIOI0 MPaBHJI 3BO-
POTHOI Aii KpuMiHaIBEHOTO 3aKoHY. [0 OKpemoro
MIJBUy OCTAHHBOI Kareropii MOXHa BiJIHECTH
pilleHHs, y SKUX JOCIHIIKYyBaJUCs MHUTAaHHS
3aCTOCYBaHHS KPUMIHAJIBLHOTO 3aKOHY JI0 OCiO0,
SIK1 Ha MOMEHT BUMHEHHS [IEBHOIO JISTHHS 1sUTH
BIJIMOBIJTHO /10 3aKOHY, SIKWM OyB 3roJloM BHU3Ha-
YEeHUH SIK «HENpaBOBHit». Takux pilieHb HEMae
B npaktuili KCY, ToMy npornoHyemMo po3mnodaTu
JOCITI)KCHHS 13 HUX.

[IpeamMeToM  KOHCTHUTYLIMHOTO  KOHTPOJIIO
B pimenHi ®KC Himeuunnn Bin 24 KOBTHA
1996 poxy Oyma BiANOBIIHICTh 3aCy/IKEHHS
naptiiiaux kepiBHukiB HJIP 3a 310umHM, 110
Oynu TIOB’si3aHl 13 PO3CTPIJIOM TPOMAISH ITijI
yac cripoOu nepexony KopAaoHy Mik CXiHOIO Ta

*  Rauter Thomas. Judicial Practice, Customary International

Criminal Law and Nullum Crimen Sine Lege. Springler
International Publishing AG. Springler Nature. 2017. P. 20.

5 Basic Law for the Federal Republic of Germany. 1949.
URL:  https://www.btg-bestellservice.de/pdf/8§0201000.pdf
(mara 3BepHenHs: 21.10.2020).

¢ Koncrurytist Ypaiuu. 1996. URL: https://zakon.rada.gov.
ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
(mara 3BepuenHs: 21.10.2020).
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3axigHoo HimeyunHoro, mONOKEHHIM § 2
crarti 103 OcHoBHOro 3akoHy. 3aXHCT CTBEp-
JDKYBaB, 110 OOBHHYBau€H1 JisUTH BIATIOBITHO JI0
3aKOHIB, 1110 Oynu unHHMUMH Ha Teputopii H/IP,
Ta HE MOPYILIYBaJH iX. Y pillleHH] HAroJIOIIEHO Ha
TOMY, 110 TIpaBoBa cutyarisi, ko ®PH moBuaHA
3MIACHIOBATH CBOI MOBHOBAXKEHHS IIOA0 KpH-
MIHQJIBHHX CIPaB Ha OCHOBI TpaBa JEp>KaBH,
10 HEe TUIbKM HE JOTPUMYBAJAcCs HPUHIIHIIIB
JEMOKpaTii 1 MoAUTy BIaau, aje 1 He MoBa)kasa
OCHOBHHX IpaB, MOX€ MPHUBECTU 10 KOHQIIIKTY
MDK 000B’s3k0BUMHU TpunucamMu (OCHOBHOTO
3aKkoHy LIOZ0 BEPXOBEHCTBA IpaBa 1 abCOIOT-
HOIO 3a00pOHOI0 3BOPOTHOI ii, IO MICTATHCS
B § 2 crarti 103. Tomy y wiif BUHATKOBIH cUTY-
arii HeoOXiJHOCTI 00’€KTHBHOTO MPaBOCYIJIS,
sKe TaKOXX BKJIIOYa€ HEOOXIAHICTh MOBArv mpaB
JIOAVHYU, BU3HAHUX MIKHAPOJIHUM CITIBTOBAapH-
CTBOM, CyJ IMO30aBJIICHUN MOMJIHBOCTI MOTOIU-
THCS 13 TAKMMH apryMEHTaMH 3aXHCTY .

Taka aprymenrauiss € 3acTocyBaHHAM (Hop-
mynu I. Pagopyxa: «Kondumikt mMix crpaBemin-
BICTIO 1 IPABOMEBHICTIO MIT O OyTH BHpIIIEHUI
TaK, 110 MO3UTHUBHE U rapaHTOBAaHE MPUIHCAMHU
1 CHJIOIO TIPaBO Ma€ MPiOPUTET HABITH TOI, KOJIH
BOHO 3a 3MICTOM HECIPaBEUIMBE 1 HEIOIIIBHE.
BUHATKY CTAHOBJIATH JIUILIE CUTYAIli1, KOJIU CyTie-
PEYHICTh YUHHOTO 3aKOHY IIOJI0 CIIPABETMBOCTI
csira€ HACTUIBKM HECTEPIIHOTO MacIITady, IO
3aKOH SIK «HECIpPAaBEJIMBE MPaBO» Ma€ IOCTY-
MUTHCS CIPABEIUTMBOCTI®. €BpONCHCHKHN CY/T
3 MpaB JIIOAWHU TOTOAMBCS 13 TaKOK apryMeH-
TAIi€l0 Ta BCTAHOBMB BIJICYTHICTh MOPYILEHHS
crarti 7 KoHBeHIIi mpo 3aXxuWCT NpaB JIIOAUHH
Ta OCHOBOIOJIOKHUX CBOOO/I.

VY pimenni Big 26 mrotoro 1969 p. mpeame-
TOM pO3IIIsAAY OYyJIO PETPOAKTUBHE MPOAOBKEHHS
CTPOKIB JTaBHOCTI OO0 3JIOYMHIB, 32 CKOEHHS
AKHX 3arpokye JnoBiuHe yB’s3HeHHs. DPKC
Himeuunnu Bu3HaB, 1110 11€ HE Oy/1€ MOPYIIEHHSIM
BuMor § 2 crarti 103 OcHoBHOrOo 3akoHy 31e-
OLTBIIIOTO Yepe3 Te, IO 11l MOJ0KEHHS BU3HAYA-

7 Pimenns y cnpasi «Streletz, Kessler and Krenz v.

Germany». § 22. 2001. URL: http://hudoc.echr.coe.int/
tur?i=001-59353 (nara 3Bepuenns: 30.10.2020).

8 Pambpyx I. 3akoHHE HempaBo Ta HaJI3aKOHHE MPABO.
IIpobnemu ginocogii npasa. 2004. T. 2. C. 89.
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I0Th YMOBU BU3HAHHS JISTHHS KapaHHUM, a MOJIO-
KEHHSI TIPO TEPMIH JaBHOCTI IPHUTSITHEHHS [0
KPUMIHAIBHOI  BIJMOBIIANBHOCTI  PETYIIOIOThH
TPUBAJIICTh MEPECIiTyBaHHS BU3HAHOT KapaHOIO
MOBEIHKH’.

Curyariiss TIpOJJOBKEHHSI CTPOKIB JIaBHOCTI
BiJJOMa KpHMiHaJIbHOMY MpaBy YKpaiHH. 3ako-
HoMm Ykpainu Bijg 08.04.2014 poxy Ne 1183-VII
Oyno nonoBHeHo yactuHy 5 crarti 49 KK VYkpa-
THU THUM, 110 CTPOKH IABHOCTI HE 3aCTOCOBYETHCS
y pa3i BUMHEHHS 3JI0YMHIB IIPOTH OCHOB HaIlio-
HaJBHOT Oe3MeKn YKpaiHu, nepeadadyeHux y cTar-
Tsix 109—114-1'°, Ha HeoOXiqHICTh J0aTKOBOTO
OOTpYHTYBaHHSI TIPOIIOHOBAHUX 3MiH 3BEpPTAJIO
yBary [0loBHE HayKOBO-EKCIIEPTHE yMpPaBIiHHSI
y BUCHOBKY Ha IPOEKT 3aKoHy. Bumaerbes, 110
napJaMeHTapi BIKUHYIHU 11l 3ayBakeHHs. Tomy
y pasi, KOJIM y CYIOBIA MPaKTHUI[I BUHHUKATHME
NUTAHHS PETPOAKTHUBHOTO 30UIbIIEHHS CTPOKIB
naBHOCTI, Bu3HaueHux y crarti 49 KK Vkpainu,
TaKuii 3aKOH OyJie BIAMOBIIATH MPUHITUITY BEPXO-
BEHCTBA TIpaBa, OCKUIBKU aHaJli3 IPUPOAH KPH-
MiHaJHHO-TIPABOBOT HOPMU JI03BOJISIE€ CTBEP/IUTH,
0 BOHAa pEIaMEHTYE JIMIlE 3aKOHO/IAaBUYMI
CTPOK KPUMIHAJIBHOTO MEePECIIiTyBaHHS IEBHOTO
JISTHHSI, @ HE HOTO KapaHICTh.

UYepes 3a00poHY pPETPOAKTUBHOTO MPHUTSAT-
HEHHS [0 KpHUMIHAJIBHOI BIAMOBIAAIBHOCTI
Oyno obrpynroBane pimenns OKC Himeu-
yuHU Bix 15 rpyaas 2015 poky momo eBpornei-
CBKOTO Op/Iepy Ha apemrt. Y HbOMY CyJ 3a3Ha-
YuB, 110, HE3BaKarouu Ha cdepy aii rapadrii
§ 2 crarti 103 OcHoBHOro 3aKoHy, sIKa IOIIH-
PIOEThCST HA MarepiajbHE KpUMiHAJIbHE IPaBo,
a TMOJIOKEHHS MPO eKCTPAAUIIII0 € TPOIECyalb-
HUM [IPaBOM, MO’KE€ BUHUKHYTH CUTYyallis, 3a K01
rpomansHuH HimeudywHu BigmoBimaTtume 3a ii,
Kl HE Maju CYTTEBOTO 3B’SI3Ky 3 1HO3EMHOIO
JIEPKaBOIO, SIKA 3aMUTYE T03BLI HA €KCTPAIHIIIIO,
1 He Oynau BHW3HAHI 3710YMHHUMHU B HimeuuwHi,
Ha 4Yac IX BYMHEHHs, — I¢ Oy/e piBHO3HAYHHM

M36pannsie pemenus OexepanbHoro KoHetuTymoHHoro

Cyna T'epmanuu. / Coct. FOpren 1lIBa6e, Topcten Taiiccrnep.
I[Tep. ¢ nem. ox pykoB. @. Tumrennopda. Mocksa : Uudorpo-
muk Menna. 1048 c. C. 980.

10 3akon Vkpaiau Big 08.04.2014 poxy Ne 1183-VII.
URL: https://zakon.rada.gov.ua/laws/show/1183-18#n6.
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PETPOCIIEKTUBHOMY 3aCTOCYBAaHHIO KPHMIiHAIb-
HOTO 3aKOHY. TOMy Cy/l BUKITIOUHB JJOITYCTHUMICTb
eKCTpaauLii y BHIAAKaX, sSKi HE MalTh 1CTOT-
HOTO 3B’5I3Ky 3 KpaiHOI0, sIKa BUMarae eKCTpaju-
uii (IissHHA BigOys0Csl MOBHICTIO a00 YacTKOBO
Ha TEPUTOPIi III€T Aep)KaBH, 1 TaM X€ HaCTaIH
HacIiIKku abo 1X yactuHa). SKIo kK 11l YMOBH HE
BHKOHYIOTHCS, HAJICKUTh, 11100 MisTHHS OYyJ10 3710~
YHHOM 3TiHO 3 HIMEILKUM 3aKOHOJIAaBCTBOM''.

3a00pOHH 3BOPOTHOTO 3aCTOCYBaHHS KpHMi-
HaJIbHOTO 3aKkoHy crocyBanucs Pimenus KCY Big
26.02.2019 poky Ne 1-p/2019. ABTopu momgaHHs
MOPYIIyBaJIA TUTAHHS PO TE, IO BIACHUKH, SIKi
pUA0aIA aKTUBHU TIEPII HiXK OyJ1a 3ampoBaKeHa
KpUMiHaJIbHa BiIOBIAANBHICTE 3a cT. 368-2 KK
VYkpaiau, Oynu 1mo30aBiieHI MOXKIUBOCTI JTOBE-
CTH MPABOMIPHICTH MiJACTaB JUIsl HAOYTTS TaKUX
aKTHBIB Y BJIACHICTH Yepe3 T€, 1110 BOHU HE MOTIIH
3HAaTH IPO HEOOXIJHICTh 30€peKEHHS TaKUX
nokasis'?. KCY He BmaBaBcs 70 aHalizy MHX
apryMEeHTIB, OJJHAK YKa3aB, I[0 PO3TJIs]] MUTAHHS
110/I0 HEMPUITYCTUMOCTI 3BOPOTHOI il B dYaci
crarti 368-2 Konekcy BuMarae BpaxyBaHHs IpU-
MUCIB IHIIUX WOTO CTaTel, a came YaCTUHH JPy-
roi crarTi 4, YacTHHU Ipyroi crarti 5°°.

SKOCTI KpPUMIHAIBHOTO 3aKOHY CTOCYBa-
mucs pimenHst [pyroro Cenary Bix 3 numHs
1962 p., y siKOMy BKa3zaHO, II0 3HAYEHHS I0JIO-
xeHb § 2 crarti 103 OcHOBHOTO 3aKOHY HE BUYEP-
MyeTbcs 3a00pOHOI0 MPU3HAYEHHS TMOKapaHHS
3a aHAJIOTi€10, 3 TOCUJIAHHSIM Ha MPABOBUN 3BU-
yaii a00 3BOPOTHY CHITY, BOHU Ha IMOHSATIHHOMY
piBHI mepeadayaroTh 3aCTEPEKEHHS MPO 3aKOH
JUIsL KPUMIHAJIbHO-IIPABOBUX HOPM. 3aKOHAMH 32
3mictoMm § 2 crarTi 103 OcHOBHOrO 3aKOHY € HE
TITBKHM 3aKOHHU Y (pOopMaIbHOMY CEHCl, a i mpa-
BOBI MOCTAQHOBM IHIIMX OPraHiB, SIKI MPUNAHATI
B paMKaxX IOBHOBa)XEHb 1 BIAMOBIIAIOTH YMO-
Bam, nepenbayenuM B § 1 crarti 80 OcHoBHOTO
3akony. OOBUHYBau€HOMY MOXe OyTH MpH3Ha-

I Albi A., & Bardutzky S. National constitutions in
European and global governance. Volume 1. 2019. C. 448.

12 Koncrutyuiiine nomanHs 59 HapogHUX JenyTariB Ykpa-
fan. 2017. URL: http://www.ccu.gov.ua/sites/default/files/
docs/m_s 1 p 2919 l.rar (mara 3BepHeHHs: 15.12.2020).

13 Pimenns Koucturyriiinoro Cymy Ykpainu Bim 26 JH0TOTO
2019 poxy Ne 1-p/2019. URL: https://zakon.rada.gov.ua/laws/
show/v001p710-19#Text (nara 3BepHenns: 30.10.2020).
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YeHO TMOKapaHHS BUKJIIOYHO HA MiACTaBi MOJO-
’KEHb 3aKOHY a00 MPUMHATOI B paMKax 3aKOHHUX
MOBHOBa)KEHb TTOCTAHOBHU MPABOBOTO XapaKTepy,
0 OOTPYHTOBYIOTH KapaHICTh. SIKIO 3aKOHO-
JaBelb JAOCHUTh YITKO BH3HAYa€, MO0 TOBUHHO
OyTH TIOKapaHUM, 1 SKIIO BiH JIaji BCTAHOBIIIOE
BUJI 1 pO3MIp MOKapaHHs Y (opMaTbHOMY 3aKOHI
1 IeJIerye 1HIIOMY OpTraHy JIMIIIE MPaBoO Ha BU3HA-
YeHHsI CKIIaJy 3JI0YMHY, TO TpaBoBa Oe3meka
1 cBOOO/Ia OKPEMOI JIIOMHHN OXOPOHSIOTHCS BII-
MOBIAHO 70 MeTH 1 3micToM cT. 104 OcHOBHOTO
3akony'.

Amnani3oBaHe pillIeHHs HAIITOBXY€ Ha pediek-
cii MO0 JEriTUMHOCTI BU3HAYEHHS OKPEMHUX
O3HAK CKJI/IiB 3JI0YMHIB Yy OJTAHKETHHUX JUCIIO3H-
115X, 110 B1JICUJIAIOTH HA IT1/13aKOHHI HOPMaTHUBHO-
npaBoBi akTH. BoHa He € HOBOIO B YKpaiHi.
0.0. lynopos 3a3HayaB, 110 MPUHIUIT 3aKOHHO-
CTl y pa3i, Kooy ONaHKeTHA JAMCIO3UIlIS HOPMH
KK Bincunae mo mig3akoHHOTO HOPMATHBHOTO
aKTa, 3000B’s3ye NpaBO3acToCyBaya 3’sICOBY-
BaTH, Ha IIIJICTaBl SKOTO 3aKOHY IIEW aKT IMpH-
HWHATO 1 YW BIMOBIAA€ OCTAaHHIN BiAMOBIIHOMY
3akoHy. BTpara 4MHHOCTI KOpPECHOHAYIOUMMH
NPUITMUCAMH PETYISATUBHOTO 3aKOHOAABCTBA, JI0
SKUX BIJICUJIAIOTh OJJAHKETHI JMCIIO3MIT HOPM
KK, yHEMOXIIUBITIOE 3aCTOCYBaHHS OCTAaHHIX .

brnanketni gucno3uiii mo6iuHo Oynu mpen-
metom aHanizy KCY B pimensi Bix 19 kBiTHA
2000 poky Ne 6-pn/2000. JlocuTh I1iKaBOIO
€ apryMeHTalisl Cyly «BiJl 3BOPOTHOIO», a CaMe,
0 «KPUMIHAJIBHUA 3aKOH, SKHUH BHU3HAYAE
TiSIHHSL K 37I09MH, MOYKE MICTUTH TOCHUJIaHHS
Ha TOJIOKEHHSI 1HIIUX HOPMAaTHBHO-IPABOBUX
aKTiB. SIKIIO 1i TOJIOKEHHS HaAali 3MiHIO-
IOThCsI, 3aTAIBHUI 3MICT KPUMIHAJIBHOTO 3aKOHY,
B TAKOMY pa3i AMCIIO3UIsl HOro HOPM, 3MiH He

4 Us6pannbie perenust enepansHoro KOHCTUTYIHOHHOTO

Cyna T'epmanuu. / Coct. FOpren 1lIBa6e, Topcten I"aiiccrnep.
ITep. ¢ nem. nox pyko. ®@. Tumennopda. Mocksa : Hudo-
Tponuk Menua. 1048 c. C. 975-976.

15 Iymopos O.O. BrnaHKeTHICTh y KpPUMiHAIBHOMY IIpaBi:
mpoOeMHu 1 MEPCHEeKTUBU. 3anopizvki npasosi YumauHs -
Te3U AONOBifgel mopiuHoi MiKHAPOIHOT HAYKOBO-TIPAKTHY-
HOi koH(epeHii, M. 3anopixoks, 15-16 Tpasus 2008 poky /
3a 3ar. pea. C.M. Tumuenka i T.O. Kosomoerb. 3amopixks :
3HY,2008. C.372-378. URL: https://crimpravo.com/naukovi-
statti-kryminalne-pravo/blanketnist-u-kryminalnomu-pravi.
html#i-3.
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3a3Hae. [IpotunexHe o3Ha4ano O MOMKIHMBICTH
3MIHM KPHUMIHQJIBHOTO 3aKOHY IiJI3aKOHHUMH
aKTaMM, 30KpeMa IocTaHoBamMu BepxoBHOL
Pagn VYkpainm, ykazamu IIpesunenta VYkpainu
ta aktamu KaGinery MinicTpiB Ykpainu, 110
cynepedmsio 0 BUMOTaM IMyHKTY 22 YaCTHHH TIep-
moi crarti 92 Koncruryuii Ykpaiam»'. ¥V none-
penHiX TMyHKTax CyJI TOCHIJIOBHO BKa3ye, IO
CIpaB/i po3MipH MiHIMaJIbHOI 3apOOITHOT TUIATH
B YKpaiHi BCTaHOBJIIOBAJUCh HE TUIBKH 3aKO-
HaMH, aje ¥ Mmia3akoHHUMH akraMu. Ha Hemo-
JiKax OOTIPYHTYBaHHS IIbOTO PIIIEHHS TaKOX
naronourye O.K. MapiH, sikuii 3Beprae yBary
Ha HEJIOIIBHICTh MOTO 3aCTOCYBAaHHS y CY/IOBIM
MPaKTHIl, 30KpeMa, 4epe3 BTpaTy HOPUAHUYHOT
CWJIM aKTa, IKUH MiUIsIraB TIIyMauyeHHIO Ta 3MiHi
cuTyauii 13 HOPMaTUBHUM PETYTIOBAHHSAM MiHi-
MaJIbHOTO po3Mipy 3apobithoi miaru!’. Taka
CHUTyallis, KOJIH cyJ OyB 3MYLICHHHA OOIPYyHTY-
BaTH PILIEHHS MITYyYHO CTBOPEHUMH MOHATTAMU,
00 He JIOMYyCTUTH HETaTUBHOI CUTYalii B mpa-
BO3aCTOCYBaHHI BKOTPE HAroJIONIy€ HA MHUTAaHHI
MIPUB’SI3KK IO TBEPAOi BEJTMYMUHU B LIJISX BU3HA-
yeHHs rporoBux po3mipiB y KK Vipainu.

Y  Pimenni @®KC  Himeuunnu  Bifg
20.03.2002 poky Oy;10 BUBHAHO HEKOHCTUTYIIIH-
HOI0 MOJKJIMBICTH TOKJIQJICHHS TIOKapaHHS Mai-
HOBOTO XapakTepy BIAMOBIIHO J0 MOJIOKEHb 43a
KpuminanpHOro Konekcy. Bkasana ctarts 103Bo-
JIsi1a Cy/AJIl JIOAATKOBO JI0 1M030aBJieHHs BOJII Ha
MEeBHUHN CTPOK a00 JOBIYHOTO 1MO30aBICHHS BOII
HAKJIaCTH Ha 3aCy[KEHOI0 y CIelialbHO BHU3HA-
YEHUX 3aKOHOM BHUIAJKaX MaHHOBUH mTpag,
SIKA BA3HAYaBCS BIAMOBIIHO 10 OLIIHKW MaiiHa
3acymkeHoro'®. Morusamu cyay Oyao Te, IO
JUIsL 0COOU, JIO SIKOT 3aCTOCOBYETHCS OKApaHHS
MalHOBOI'O XapaKTepy HENPUWHATHUM 3 IIPaBO-
BOT TOYKHU 30pY YMHOM, YCKJIQIHIOETHCS MOXKIIU-

16 Pimenns Koucrutymitinoro Cymy Ykpainu Bix 19 kBiTHs

2000 poxy Ne 6-pm/2000. URL: https://zakon.rada.gov.ua/
laws/show/v006p710-00#Text (nara 3Bepuenns: 30.10.2020).
17" Mapiu O. Illle pa3 mpo 3BOPOTHY MAif0 KPHUMIHAIEHOTO
3aKOHY y 4Yaci B acleKTi OMOCepeaKOBaHOI KpHUMiHai3a-
uii. Bicnux Jlvgiscvrozo yHisepcumemy. Cepia ropuouuHa.
2018. Bum. 67. C.205-212, c. 207. URL: http://nbuv.gov.ua/
UJRN/VInu_yu 2018 67 22.

18 Strafgesetzbuch fiir das Deutsche Reich vom 15. Mai
1871. 2002. URL: https://lexetius.com/StGB/43a,2 (nara
3BepHeHHs: 30.10.2020).
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BICTh NepeA0aunTH BUJ 1 PO3MIp CaHKIIii, SIKY BiH
MMOBHMHEH OUIKYBATH SIK PEaKIIil JIep>KaBU Ha HOTO
3nounH". TakuM 4MHOM, Cyl aKIEHTYE yBary,
IO HE JIWIIE O3HAKW CKJIAMy 3JI0YMHY TOBHHHI
OyTH BU3HAUYEHI 3aKOHOM, a i cBOOOIA PO3CYydy
CyaJl y IpU3HA4YCHH] TIOKapaHHs MOBUHHA OyTH
periiaMeHTOBaHa IEBHUMHU MEKaMHU.

[TuTanHs cipaBeUTMBOCTI Ta TPABWII IPU3HA-
4yeHHs mokapaHHs noctasanu B Pimmenni KCY Bix
2 mucrtomana 2004 poxy Ne 15-pn/2004 (cipaBa
PO TMPU3HAYCHHS CYIOM OUTBII M’SIKOTO IOKa-
paHHs1). Y HBOMY CYIl 3a3HAYMB, II0 OKPEMHUM
BUSIBOM CIPaBEUIMBOCTI € THUTAHHS BIAMOBII-
HOCTI TIOKapaHHS CKOEHOMY 3JIOUMHY; KaTeropist
CIPaBEIMBOCTI mepeadayae, 1o MoKapaHHs 3a
3JIOYMH TOBUHHO OyTH JOMIpHUM 37I0uuHy. Lle
03Ha4a€ HE TUIBKHU Te, 1110 Nepe10aueHI 3aKOHOM
CKJIaJl 3JIOYMHY Ta PaMKH IMOKApaHHS BIIOBIIa-
TUMYTh OJIUH OTHOMY, a i T€, 1110 MOKapaHHS Ma€
nepeOyBaTH y CHpaBEeIJIUBOMY CITiBBITHOIICHHI
13 TSDKKICTIO Ta 00CTaBHHAMHE CKOEHOTO 1 0CO00I0
BUHHOT0?. V¥ 11i#i CIIpaBi X04 OCHOBHHUM JIOBOJIOM
OyB AMCKpUMIHALIWHUN MIAXi y 3aKOHI ILIOJ0
0ci0, SKI BUMHIIIH 3JIOYMHU HEBEJIUKOI TSIKKOCTI
HOPIBHAHO 3 IHIIMMHU OOBUHYBAauYCHHMH, alie 1ie
pIIIEHHST BUPI3HSAETHCA TUM, IO B HbOMY BKa-
3aHO Ha MOXIIMBY HECIPaBEAJIUBICTh 3aKOHY,
a TaKo)K Ha HEOOXIHICTh JOTPUMAaHHS IPaBUI
NPU3HAYEHHS TIOKapaHHs 13 TUM, 1100 3abe3re-
YUTH HOTO CIIPAaBEINBICTh.

SIK 1 B pimeHHsAX €BPONENHCHKOro cyay 3 IpaB
moauan, ®KC HimeuunHu Bkasye Ha Te, IO
KpUMiHaJIbHE MPaBO HE MOXKE MOBHICTIO BiMO-
BUTHCS BiJl 3aCTOCYBaHHsI 3arajbHUX MOHSATH,
K1 OyayTh OTHO3HAYHO BH3HAUEHI B 3aKOHI 1 K1
noTpeOyIOTh CYAOBOTO TIAyMadyeHHS. Y 3B’S3KYy
3 uM § 2 crarti 103 OcHoBHOTO 3aKOHY BHMa-
ra€e JOTPUMaHHs IEBHUX PaMOK OMHCY JisSTHHS
B 3aKkOHI. He MOKHA B 3araJpHOMY CKa3aTH, SKHUM
CTYIIEHEM BHM3HAYEHOCTI TIOBMHEH BOJOAITH
OoKpeMuil ckinaj 3nounny. Lle 3anexuTs Bij oco-

19 Us6pannsie pemenns Oegepanbaoro KOHCTHTYIIMOHHOTO

Cyna T'epmanun. / Coct. FOpren 1lIBa6e, Topcten ["aiiccrnep.
[ep. ¢ Hem. oz pyxoB. ®@. Tumennopda. Mocksa : udotpo-
vk Meaua. 1048 c. C. 995.

20 Pimenns KCY Bix 2 mucromama 2004 poxy Ne 15-pri/2004.
URL: https://zakon.rada.gov.ua/laws/show/v015p710-
04#Text (nara 3BepHenHs: 15.12.2020).
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OIMBOCTEH BIAMOBIIHOTO CKJIALy 3JI0YMHY 1 Bij
0o0CTaBWH, SIKI MPHUBEIN JO TAKOTO IPABOBOTO
peryjiroBaHHsA. 3aKOH IOBHHEH THM TOYHIIE
BH3HAYaTH YMOBHU KapaHOCTI, YUM CYBOPIIIIE ITi]T-
Jsrae MPU3HAYCHHIO MOKapaHHs’'.

SkicTh  KpUMIHAJIBHOTO  3aKOHY  OIli-
uHioBasacs y pimenHi KCY Bin 11 uepBHs
2020 poky Ne 7-p/2020. YV HpOMY Cy1 BKa3as,
mo B crarti 375 KK VYkpainu He BCTaHOBJIECHO
KPHUTEpIiB, 32 SIKUMA MOXHA BU3HAYUTH, SKUH
BUPOK, DIIIEHHs, yXBaja a00 IOCTaHOBA CyIi
(cynmiB) € «HENMpPaBOCYTHUMM», a TAKOXK HE PO3-
KPHTO 3MICTY CIIOJY4EHHS CIIiB «3aB1IOMO Helpa-
BOCYIHHUI», 10 YMOXJIMBIIOE HEOIHO3HAUHE
PO3YMIHHS CKJIA/ly 37I0YHHY, KBaJi(iKalilo SIKOTO
3MICHEHO 3a Iier0 HopMoro?, Tleit aprymMeHT cimif
MIPOAHAII3yBaTH y CYKYITHOCTI 13 BUILICHABEJICHUM
pimennsM OKC HimeyunHu 11010 MOXKIMBOCTI
B KPUMIHAJIBHOMY 3aKOHI ICHYBaHHS IOHATH, 1110
MOTPeOYIOTh CUTYaTUBHOTO TIyMa4deHHSI, a TAKOXK
npaktukun €CIUL 1m0 HasBHICTH yCTaJEHOIO
CYZIOBOTO TUIyMaYeHHSI CBITYUTh PO JOTPUMAHHSI
rapaHTii NPUHLUIYY 3aKOHHOCTI B KpPHUMiHAJIb-
HOMY ITpaBi**. 3MICT CJIOBOCITOIYYEHHS «3aBiJIOMO
HETNPaBOCYIHUI» 3HAXOMUTH 3[eOLIBIIOT0 ycTa-
neHy AeQiHII0 y CyIOBId NPAKTHIll, a TaKOXK
JOKTPUHI KpUMiHaIbHOTO TpaBa. BepxoBuuii Cyz
y X0/l KacaliiHOTO MPOBaHKEHHS MIT copmy-
BaTH TPABOBHI BUCHOBOK, SIKHH OM PO3BisIB yci
CYMHIBH IOZI0 3MICTY I[LOTO TTOHSITTI.

Bonnowac cmig 3BepHYTH yBary Ha iHIIY
YaCTUHY I[LOTO DILICHHS, a TAKOXK HA apryMEHT
OKC HimeuunHu mono Mipuia BH3HAYEHOCTI
KpuMiHanbHO-TIpaBoBoi HOopMmu. KCY Bkasas,
110, BUXOJSIUM 3 TapaHTtoBaHoro KoHcTutyiiero
VYkpaiau NpuHIKITY HE3aJICKHOCTI CY/JIIB, OCIIO-
proBaHi monoxkeHHs Koaekcy, SKMMHM BH3HA-
YEHO JISHHSA, 1110 € 3JI0Y4MHAMU, CYO €KTOM SKUX

2l Us6pannsie pemenns PenepanbHoro KOHCTUTYLIMOHHOTO
Yy

Cyna I'epmanun. / Coct. FOpren IlIBabe, Topcren [aiiccnep.
Iep. ¢ mem. nox pykos. ®. Tumenxopda. Mocksa : Madorpo-
nuk Meaua. 1048 c. C. 983.

2 Pimrennst Koneruryuiitnoro Cyny Ykpainu Big 11 gepBHst
2020 poxy Ne 7-p/2020. URL: https://zakon.rada.gov.ua/laws/
show/v007p710-20#Text (nara 3Bepaenns: 30.10.2020).

3 Pimennst y cnpaBi «Kokinakic mporu I'perii». 3asBa
Ne 14307/88, map. 40, 52. URL: http://hudoc.echr.coe.int/
rus?i=001-57827.
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€ cyans, Mae Oyt chopMynbOBaHO 3aKOHOJIAB-
1IeM TaK, 11100 Jep>KaBHUM OpraH, Oy/b-sKa moca-
JoBa ocoba Oyl He B 3M031 BUKOPUCTATH iX SIK
Croci0 BIUIMBY Ha CyJUIFO Ta BTPYYaHHs y 37iicC-
HeHHS HMM mnpaBocynns®*. Crpasi, HasBHICTb
yCTaJeHOl TPAaKTUKU THCKY Ha CYIIIB depe3
peecTpalilo KpUMIHAJIbHUX MPOBAJKEHb 32
ct. 375 KK VYkpainu BHacC/IiIOK HEBU3HAYCHO-
CTi 11 pOpMyIIIOBaHb CBITYUTH PO HEOOX1THICTD
T1IBUILEHHS PIBHSI SIKOCTI III€T CTATTI.

BucnoBkn

HesBaxaroun Ha Te, mo npuHIUN nullum
crimen, nulla poena sine lege Mmae TOCUTH JaKoO-
HiuHe KoHCTUTYLIHE 3akpimienHs, DKC Himeu-
YHHHA aKTUBHO PO3BHBAE MOTO 3MICT Ta 3aCTOCO-
BY€ MOJIOKEHHS 1IbOTO MIPUHIIUITY, 3a0€311eUy 04U
HEYXWJIbHE TOTPUMaHHS MPaB Ta CBOOO TFOTUHHU.
OprasoM KOHCTUTYIiHHOI foctumii HiMeuunHu
c(hopMyIIbOBaHI BaXJIMBI IPaBUJIA, K1 OOTPYHTO-
BaHO HAJICKUTH MEPEHHATH B HalllOHAJIbHE KpH-
MiHaJIbHE MpPaBO YKpaiHM IIOJ0 3aCTOCYBaHHS
MOJIOKEHb MPUHIIUITY 3aKOHHOCTI, a CaMe:

— KOHKpETH3allisl 03HAK OKPEMHUX 3JIOYMHIB
y TMiA3aKOHHUX HOPMAaTUBHO-IIPAaBOBUX aKTax
[IOBUHHA 3JIMCHIOBATHACS JIMIIE HA IicTaBl
HAJIE)KHOTO  YIOBHOBAXKEHHSI  3aKOHO/ABLIEM
IHIIIOTO OpPTraHy Ha MPUHHSITTSA TAKOTO aKTa;

— BHUMOTH IPaBOBOI BHU3HAYCHOCTI KpUMi-
HAJTBHO-TIPABOBUX TMOJIOKEHh Ta MaTepialbHOI
CIIPaBEJIMBOCTI 4YacTo TepedyBaloTh y KOHKY-
peHIIii, iX oHOYaCHE 3a/I0BOJICHHSI HEMOXKIIUBE,
TOMY IIepeBary Mae MpaBoBa BU3HAYCHICTh, KPIM
BUIIAJIKIB KPUYYIIO1 HECTIPABEAITUBOCTI;

— a0COJII0THAa BU3HAYCHICTh IOJIOKEHb KPH-
MIHAJHHOTO 3aKOHY HEMOXJIMBA, HEMHUHYYOIO
€ Cy[l0Ba IHTEpIpeTallisl MOJIOKEHh KPUMIHATb-
HOTO 3aKOHY, SIKa OOMEXKYETHCSI 3MICTOM CIIOBA
3aKOHY, [P TOMY LIl M€XKa MOBUHHA OI[IHIOBa-
THUCS 3 TOYKH 30py aapecara HOpMU;

— BU3HAUEHICTh IOJIOKEHb KPUMIHAJIBLHOTO
3aKOHY 3alIeXKUTh B OCOONMMBOCTEH CKJIamy

2% Pimenns Koncrurymiiinoro Cymy Yipainu Bix 11 gepBHs

2020 poky Ne 7-p/2020. URL: https://zakon.rada.gov.ua/laws/
show/v007p710-20#Text (nara 3sepHenns: 30.10.2020).
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Demchuk Pavlo

37I04MHY Ta OOCTaBUH, L0 MPHU3BEIU IO iCHY-
BaHHS TAaKOIrO IPaBOBOIO PEryJIOBaHHS, YUM
CYBOpIIlle TOKApaHHS — TUM OLUIBII TOYHO MOBU-
HeH OyTH BU3HA4YE€HUH CKJIaJ 3JI0YHHY;

— CYAJIBCBKUH poO3Cyl y pa3i MpHU3HAUYEHHS
IIOKapaHHA IOBUHEH OyTH perIaMEeHTOBaHUI
NpaBUJIaMHU TPU3HAYEHHS IOKapaHb, a TaKOXK
MEXXaMU MOXKJIMBUX CaHKIIIH.

Ha sxanp, mpaktuka Koncturyuiitnoro Cymy
VKpaiHM 1100 3aCTOCYBaHHs IOJIOXKEHb IPHH-
LUITy 3aKOHHOCTI B KPUMIHAJIBHOMY MpaBi st
OIIIHKK SIKOCTI KPHUMIHAJILHO-TIPABOBUX HOPM
me nepeOyBae Ha erami (opmysanHs. llepen
CYZIOM TOCTaBaJIM BAKJIMBI JAWJIEMH MK SIKICTIO
KPUMIHAJILHO-TIPABOBUX ~ HOPM, HEOOXIAHICTIO
JOTPUMAaHHSI CIIOKOHBIYHUX 3acaj] KPUMIHAIBHOT
IOCTUIII Ta 3alUTOM CYCILIbCTBA Ha OOpOTHOY
3 KOPYIIIi€r0. AHa3 pillieHb Cyy, 10 JOTUYHI 10
NPUHIMITY 3aKOHHOCTI B KPHMMIHAJIBHOMY IIpaBi,
CBITYUTH TIPO T€, 110 BOHU (HOPMYIOTHCS HA iJI-
CTaBi BU3HAHUX ITOCTYJNATIB MIXKHAPOIHOTO I1PaBa,
MPaKkTUKU €BPONENUCHKOTO Cyly 3 MpaB JIFOIUHHU.
3 iHmoOro OOKY, HasBHI MPOOJIEMH HOPUANYHOL
apryMeHTallli HEKOHCTUTYILIMHOCTI TOJIOKCHb
KPUMIHAJILHOTO 3aKOHY Cy/ BOJI€ pajile 3aiu-
LIMTH 11032 MEXaMH TEKCTY, OCHOBHI apI'yMEHTH,
11100 YMTa4 CaMOCTIHHO JOTIOBHUB MOTHBYBAJIbHY
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4yacTUHY pimieHHs. Ha 1ie Bka3yloTh Takox Cymii
KCYVY B okpemux gymkax.

[lepeiiHATTE MpOrpecuBHOI  MIKHAPOAHOL
MIPAKTUKH CIIPUATUME BUPIIICHHIO OJTHIET 13 YiJIh-
HUX OpoOJIeM HallOHAJIBHOTO KPUMIHAJIBHOTO
IpaBa — HEBU3HAYEHOCTI Ta HETOYHOCTI MOHSATh,
K1 BUKOpUCTOBY€ 3akoHonaBelb y KK Ykpainu.
Pi3ne 3MicTOBE HAMOBHEHHS TEPMIiHIB «ICTOTHA
MIKOAA», «TSHKKI HACIIAKW», 1HIINX HE BU3HA-
YEHUX Y 3aKOHI Ta CY/JOBIM MPaKTUINl TMOHSTH,
HEOOX1/IHICTh TIIyMAa4eHHS BIAKPUTHX MEPEIliKiB
y 3’CyBaHHI OKpPEMHX O3HAK €JIEMEHTIB CKJIa-
JIiB 3JI0YMHIB € TMOPYIIEHHSIM BUMOI HPUHIIUITY
3aKOHHOCTI B KpUMiHAJILHOMY TIPaBi.

Hanexutp nmepekoHIMBO CTBEPIKYBATH, IO
Ha SIKICTh 3aCTOCYBaHHS BUMOT IPUHIIUITY 3aKOH-
HOCTI B KPUMIHAJIILHOMY IIpaBi BIJIMBA€E HE JIUIIIE
PO3pOOJICHICTh IILOTO 1HCTUTYTY B JOKTPHUHI
a6o x y cynosiif npakrui. [lepmoyeprose 3Ha-
YEHHsSI Ma€ IMpaBOBa CBIJIOMICTb K HACEJEHHS,
JI0 SIKOTO MOTEHIITHO MOXXYTb 3aCTOCOBYBATUCS
MOJIOKCHHSI KPUMIHAJIBHOTO 3aKOHY, TaK 1 THX,
XTO YIIOBHOBAKEHUH Ha MOr0 3aCTOCYBaHHS.
AJpKe, SIK BIJOMO, OCHOBHI MPaBOB1 KOHIICTIIiT
HApO/DKYIOThCS B JIUCKYPCl, 1 came Bia SKOCTI
BOTO AUCKYPCY 3aJIE€KUTh SIKICTh 3aXUCTY IPaB
JIOIMHU Ta OCHOBOIIOJIOKHUX CBOOOJ B YKpaiHi.
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Judicial bodies in the fight against crime
in the western regions of the Ukrainian SSR 1944-1953

Dumanivska Alla
Court Administrator
Lviv District Administrative Court, Ukraine

The provisions of the scientific article highlight the role of the judiciary in the fight against crime
in the western Ukrainian region in the first postwar decade. The political and legal peculiarities
of general criminal cases have been studied. It is noted that the procedural rights of the accused,
including the right to defense, were violated. The principle of adversarial parties was also formal.
The participation of the defense and the prosecutor in the trial is considered. It has been established
that only those lawyers who had special permission to participate in such cases were appointed during
the trial of criminal cases in court. The Soviet regime tried to remove disobedient, “uncontrolled”
lawyers from the bar, and those who continued their activities too zealously were prosecuted. The
judge “carefully” listened to the prosecutor’s position. If the defendant had the misfortune to fall under
the flywheel of a political campaign, even the testimony of witnesses could not affect the severity
of the sentence. A witness in the courtroom could easily turn into an accused. Any criminal case could
be given a political character.

It is investigated that the political situation that developed in the postwar period in the western
Ukrainian region left its mark on the judicial practice in criminal cases. The tasks assigned to him by
the Soviet authorities were carried out by a judge through the consideration of criminal cases in court
with the application of severe punishment.

It was noted (in the USSR and the Ukrainian SSR) during 1945-1953 that repression of general
criminal cases intensified, which was accompanied by the adoption of a number of legal acts by which
the authorities legalized severe measures against persons accused of speculation, hooliganism, home
brewing, and theft of socialist property. During the campaign against illegal abortions, the Decree
of July 8, 1944 established criminal liability for abortion. The judges were, of course, unofficially
asked to supply as many forced “builders of communism” as possible to the Gulag. This was reflected
in the severity of the sentences, even for minor violations of the so-called socialist legitimacy.

Cynosi opranu B 60poTbh0i 3 KPpUMiHAIBHOIO 3JI0YUHHICTIO
B 3axiqHuX o0jacTax Ykpaincbkoi PCP 1944-1953 pp.

Jlymaniecoka Anna fApocnagiena
Cy008uUll PO3NOPAOHUK
JIb8i8cbK020 OKPYIHCHO2O AOMIHICMPAmugHo2o cyoy, Ykpaina

Beryn

Bigomo, mo cymoBi opraHud B MpaBOBIi
JEMOKpaTH4HIi JepkaBi BiAIrparTh BUPI-
majJbHy POJIb y 3a0€3MeUYeHH] 1 3aXUCT1 Mpas,
cB0O0OOJ JTIOAMHU 1 rpoMajasgHuHa. Tomy ompa-
LIOBaHHS 1CTOPUKO-TIPABOBOTO JIOCBIAY SIK
MIO3UTUBHOTO, TaK 1 HEraTUBHOrO Oyjae KopHcC-
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HUM ]ISl 3aBJIaHb peopMyBaHHS CyJJOBOI CHUC-
TeMH YKpaiHu.

B ictopii cynoBoi cucremu YKpaiHH 0cCO-
onmuBe Micie mocigae mepiog 1944-1953 pp.
VY 3axigHOYKpaiHCBKOMY PETioHi, K 1 3arajaom
o Coro3y PCP, BiH xapakTepHu3y€eThCs IPUYCT-
HICTIO CY/IOBOi CHCTEMH JO MAacOBHX peIpeciid
MPOTH «BOPOTIB HApOIy» Ta 3arajibHOJEp KaB-
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Dumanivska Alla

HUX KaMIMaHii «00poTh0H 3a ...» Ta «00poTHON
3 ...
obnacreit YPCP cynoBa cucrema majna meBHi
perioHasbHi OCOOJIMBOCTI, 30KpeMa KaJpoBi,
HaIlOHAJIBHI TOLIO.

IcTopis  paasHCBKOI  CylOBOi  CHCTEMH
B VYkpaini Oyna 1 € TpeaMeToM 3alliKaB-

Pasom i3 THM Ha TepeHax 3axiTHUX

J€HHS HAyKOBIIB KOJIUIIHBOTO PaJsHCHKOTO
1 HOCTPaJASHCHKOTO MEPi0/IiB, 30KpeMa BITUU3-
HSIHUX, @ TaKOXX HU3KH HAYKOBIIIB 3apyOlKHUX
kpail. [IpoTe nocnikKeHHIO CyA0BOi CUCTEMHU
y 3axiiHuX oOnacTsax YKpaiHu y mneplie moBo-
€HHE JeCATUPIYYS MPUIITICHO, HA HAIl MTOTJIS,
HE JOCUTh yBaru, 30Kpema BiJCyTHI CIelli-
aJbHI mparll 3 i€l TEMaTUKHU.

Mera HOJISITa€ Yy IPYHTOBHOMY
BHUBYEHHI apXiBHUX JKEPEJl, 32 IOIIOMOI0I0 SIKUX
JOCTIIKEHO O0pOTHOY CYIIIB 3 KPUMIHAJIBHOO
3JI0YMHHICTIO y 3aXiJHUX 001acTsIX YKpaiHCHKOT
PCP 1944-1953 pp.

CcTaTTI

BuxJiiag ocHOBHOTO Marepiaay

Teopernyne o3HAlOMIIEHHS 3 PaISTHCHKUM
3aKOHOJABCTBOM 0€3 3HAHHSI pPeaTbHOI IPAKTUKHI
po0OTH PASHCHKHUX CYIIB MOXE HAIITOBXHYTH
Ha TIOMHUJIKOBE, 1TF030pPHE YSIBJIICHHS TIPO PaJIsH-
ChbKE KpUMIHAJIBHE TIPABOCYIIS.

Ha namy aymKy, paasHCBKHEI 3aKOH JIUIIE
(hopManbHO Ha/JABaB MiJICYAHOMY HHU3KY TpOIe-
CyaJbHHX TpaB. 30KpeMa, KpUMiHAIbHUN 3aKOH
CHeIiaJIbHO BU3HAYAB MOJINB1 BUTIA/IKH BiJIBOTY
Cy/I, SIKIIO TJCYAHUIN Y1 HOTO 3aXMCHUK JJOBE-
Iy Th, IO € 00CTaBUHHU, SIKI BUKJIUKAIOTh CYMHIBH
y MOro HEeynepeKEeHOCTI.

[ompaBaa, cami paAasHCHKI CyAjai HE HAITO
nepeimanucs mier (Qikiiero — ogHieo 3 Oara-
THOX y peaisiX «IepIoi y CBiTi AepKaBH poOiT-
HUKIB 1 censiny. Hanpuknan, mig gac cyqoBoro
po3mIsiIy cupaBu 3 OOBUHYBAa4eHHS TpoMa-
nssiH Tabiacekoro 1 ['omoBko 3a cT. 2 Ykasy Bifg
7 xBiTHA 1948 p. «IIpo KpuMiHaAJIBbHY BiJIIOBI-
JATbHICTh 32 BUTOTOBJICHHS 1 MPOJAX CaMo-
TOHY» Cyl1oM MukomnaiBcbkoro paiiony JIbBiB-
chKOi oOmacti He Oy0 po3’SICHEHO IMiICYTHOMY
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fioro mpas, a 0coOJIMBO MpaBa Ha BiABiA cyai'.
Hymaetbcs, 1151 iHdOopMallis moTparuia 10 apxi-
BIB JIMILIE TOMY, L0 MEpEeBipsroYa I1HCTAHLIA
MOBHHHA OyJia, 3TiJHO 3 HasBHOI MPAKTUKOIO
«00opoTHOU 32 ...», BUSBUTH SIKUWChH, 3a3BUYAM
Jp1OHUI HEMTOMIK.

®opmanbHUM OyB 1 NPUHIUI 3MarajbHOCTI
cropin. Tak, Hanpukiaz, y cripasi Ne 574 3 00Bu-
HyBaueHHs rp. Siiko 3a cT. 4 Yka3y Big 4 4epBHA
1947 p. «IIpo kpumiHaNIbHY BiJMOBIIATBHICTD
3a KpaADKKy JIep>KaBHOTO 1 CyCHUIBHOTO MaiftHa»
cynoM M. Cam0ip po3IISIHYTO CIpaBy 0€3 y4acTi
3aXMCHUKA Ta HEHAJIaHHS OCTaHHBOTO CJIOBA ITi/I-
CYIHOMY?.

BimmoBinzHo 1o cr. 91  Koncrutymii
YPCP 1937 p. (1 ct. 111 Koncruryuii CPCP
1936 p.) oOBUHYyBaueHMl OTpUMaB MpaBO Ha
3axucT. OnHaK paasHChKI IOPUCTU-TEOPETUKU
1 IPaKTUKA HA TAaKOMY IpaBi OOBHMHYBAaY€HOI'O
HE HanoJisAraiau. PagsHCbKUI peXUM Hamarabcst
YCYHYTH 3 aJBOKATCHKOI1 KOJIETii HECIyXHSHHUX,
HETIIKOHTPOJILHUX» aJBOKATiB, a THUX, KOTpI
HAJTO PEBHO MPOJOBXKYBAJIH CBOK JisIIBHICTH,
MPUTSATANIN JI0 ... KPUMIHAJIBHOT B1IMOBIIaJILHO-
cti. Cepen apxiBHHX MaTepianiB 30epircs JIUCT
3a Ne 09-1418 Bin 6 sxoBTHA 1949 p. MIO CPCP
no cynniB JlporoOunpkoi obmacti, ae Humiocs
PO Te, IO «JAEsIKI 0coOU, KOTpPi OyiTM BUKITIOYCHI
13 Kojerili aaBOKaTiB, 3alMajIdCh MiAMIILHOIO
JSITBHICTIO, 0OCITYyTOBYBaJIM IPOMAJISTH 3 ITUBLITb-
HUX 1 KpuMiHaJbHUX crpaB». To X cyaaiB
3000B’s13aJIM «BUSBIIITH IIAMNIIBHUX aJIBOKATIB
1 mepeaBaTl MaTepiajii opraHaM IpPOKypaTypH

' V3aranbHEHHS MPAKTHKU PO3IISLY KPUMIHAIBHUX CIIPAB

HapoxHUMU cynamu Jporo6unpkoi obnacti no Ykaszy I1BP
Bin 7 kBiTHA 1948 p. «IIpo KpuMiHAJIBHY BiANOBIIATb-
HICTh 32 BHUTOTOBJICHHS 1 MPOAax caMoroHy». O000IIeHus
MPaKTUKH paboThl HApOAHBIX CynoB (1o JporoOsrdeckoit)
00J1aCTH 0 PACCMOTPEHHIO OT/JCIBHBIX KaTeropuil yrojios-
HBIX M rpaxaanckux nei: 20 suBaps — 20 nexadps 1948 r.
JAJIO (lepxaBuuii apxiB JIbBiBCchKOT 00nacTi). ®@. P-1371.
Om. 1. Cmp. 50. Apk. 86-88.

2 JloBiaka-orisig po6otu HapogHoro cyay M. CambGip 3 po3-
DIy KPUMIHAJIBHUX 1 IUBUTBHHX CIPaB, IO HaJiAIIIH
B JlporoOuibkuii o01acHuUi Cy/ 3 KacalilHUMH CKapraMu
i mporectamu B I 1 II kBaprani 1950 p. O6o0menus mpak-
TUKU PaboOThl HApOAHBIX cyaoB (porodsrueckoil) obnactu
MO0 PACCMOTPEHHIO OTHEIBbHBIX KATETOPHH  yTOJOBHBIX
u rpaxmanckux gem: 11 mas — 13 wmroms 1950 . JJAJIO
(Hepxxapuuii apxiB JIbBiBchKkOi oOmacti). @. P-1371. Om. 1.
Cop. 49. Apk. 31-33.
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JUISL IPUTSITHEHHS X 10 KPUMIHAIBHOI BiJIMOBI-
MAIBHOCTI» .

Jlo Toro x Oyab-iKiii KpuUMiHAJIBHIN crpaBi
MO0 OyTH HAJAaHO TMOJITHYHOTO XapakTepy.
VY paasHchKOMY KiHemarorpadi 1o oOCTaBHHY
nepekoHsmBo nepenae mMonosior B. Illapanosa
y nirsi «YepHoit Komku»: A He ObU10 11 y TEOs
yMBbICJIa HA TEPAKT?

Tak OM MOBHUTH TEpIIOI CKPUIIKOIO Oy/ib-
SIKOTO CYJIOBOTO Ipoliecy OyB npokypop. Pansn-
CbKUI (POpPMaATBHO «HE3ATEKHHUI» CyJ YBaKHO
MIPHUCITyXaBCs 10 MO3ULIT IPOKYpopa, a MOAEKYAH
HaBiTh 1 60s1Bcs Horo. [Ipo 1e cBiguars it apxiBu.
Tax, npoxypop JloOpoMuiibcbkoro paiony Jlpo-
roouupKoi 06macTi He OyB MPUCYTHIN y CYJOBUX
3acigaHHsax moao 50 crpas, ane HITpoxu He OyB
30€HTeXEeHUH Li€l0 00CTaBUHOW. I3 moscHIO-
BAJIbHOT 3aMCKH cekpeTaps cyny M. Bonommna
BiJ 26 uepBHs 1949 p. BuIUMBae, 1m0 «paiioH-
HUN TpoKypop O0e3 HagaHHS O(DimiitHOT BUMOTH
IiJ] 9ac BiJICYTHOCTI Cy/I/Ii 3alIIIOB y KaHIIEISAPI0
Cyay 1, MOTPOXKYIOYH apellTOM, BUMaraB y cekpe-
Tapsi BUJATH MOMY BCi CITpaBm»”.

BBaxkatu paasHCBKUX CYyAJIIB SIKOIOCH (pOH-
JIOI0 YU OTO3MIIEI0 PAISTHCHKUM IMPOKYypopam
HE JOBOAUTHCS B3araii. [Ipumipom, «Bumpas-
JyBallbHI» IOKa3M MiJICYIHOTO CYAJICI0 YacTo
He Opajucs 10 yBard 1 HaBITh HE MEPEBIPSIIUCH.
HagiTs K110 MiICyTHUH 3asIBIISB PO YIKE MOHE-
cene HUM mnokapanus! Hampukman, y cmpasi
Ne 4 3a obOBunyBauenussMm b. Punmio cymom
CxomiBchkoro paiiony JlporoGunpkoi obiacti
Bix 17 rpyaust 1949 p. dirypanTa 3acymkeHo 3a
9. [ cT. 5 Vkazy Bix 26 uepBHs 1940 p. 10 yoTH-
PBOX MICSIIIB 1T030aBIEHHS BOJIi 32 CAMOBIIbHE
3aJUIIEHHS PoO0YOoro Micis. Y CyJoBOMY 3aci-
JaHHI MiJICYIHUN 3asBUB TPO BXKE IMOHECCHE
HHUM TIOKapaHHs 3a 1eil 3mounH. OJHaK MMoKa3u

3 Posnopsimkennst Ynpasiiaas MO YPCP mo JIporo6wuirs-
Kiff 00nacTi 10 Beix HapogHUX cyxiB. Pacnopsbkenus Ympas-
nenust Munuctepersa toctunun YCCP no [IporoGsrueckoit
obnactu: 10 stHBapst — 31 nexadps 1949 1. TAJIO (Hepxas-
Huit apxiB JIbBiBChKOT 00macti). @. P-1371. On. 1. Cnp. 31.
Apk. 20-61.

4 Jloxnaguas YMIO o [IporoGsrueckoii obnactu. Jlokiaibl
0 COCTOSTHHY pabOThl OPTaHOB IOCTUIIMH U CyI0B ([Iporo0si-
yeckoit obmactu): 31 mapra — 24 nekabps 1949 r. JIAJIO
(Hepxasuuii apxiB JIbBiBchKOi 0Onacti). ®. P-1371. Om. 1.
Crp. 39. Apk. 46-53.
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HiJICYTHOTO CyJJOM He OyJI0 B3STO J0 yBaru i He
nepeBipeHo’.

S0 miaCyIHUN MaB HEMIACTS MOTPANUTH
1] MAXOBHUK Ti€T YM 1HIIOT ITOJITHYHOT KaMITaHii,
HABITh TIOKA3W CBIJIKIB HE MOIJIM BIUIMHYTH Ha
TSKKICTh BUHECEHOTO KapalbHOrO BUPOKY. Tak,
Hanpukiaj, y crpasi Ne 588 3a 00BuHYBaueHHIM
rpomajsia Boperu i ['omoBka 3a 4. I cT. 98 KK Ha
JIOCYJIOBOMY CJIiJICTBI HE OYyJI0 IOMUTAHO CBIJIKIB,
BKa3aHUX OOBHMHYBaYeHUMH®. 3ayBa)KMMO, IO
CBIZIOK y 3aJll CyIOBOT'0 3aCiJJaHHs PaJsHCHKOTO
Cydy MIT JIETKO TEPETBOPUTHCS HAa OOBUHYBa-
gyeHoro. Tak, y crpasi Ne 543 3 oOBUHYBaYeHHS
rp. I'punbko 3a cT. 2 Yka3y Bix 7 kBiTHsA 1948 p.
«IIpo KpuMiHaJbHY BiANOBIAJIBHICTH 32 BHUIO-
TOBJICHHS 1 30yT CaMOTOHY» CyJIOM TOPYIICHO
ct. 61 KIIK, ockinbku O€3MiJCTaBHO BIAKPHUTO
KpUMIHQJIBHY cripaBy npoTH cBigka €.I1. Toris-
HSK, Ipudyomy Horo omTtpadysanu Ha 100 kpO.
1 BUOpanu Mipy 3ano01>KHOTO 3aX0/1y —TPUMaHHS
i1 BapTOr0’.

[TocunenHss KpuMiHAJIBHOI TOJITUKH IIOIO
3araJlIbHOKpUMIHAJIBHUX CIpPaB y IICISBOEH-
Homy Corosi PCP cympoBomkyBamock mpu-
HHATTSIM HHU3KA HOPMATUBHO-TIPABOBUX AaKTiB.
OTxe, A0 MOPIAUIMNA i Yac BIHHU KOHTHH-
TeHT yB’SI3HEHUX Y BUIIPABHO-TPYAOBUX Tabopax
3HOBY ITOCHJICHO ITOIIOBHIOBABCS JICIIEBOIO pO0OO-
YOI0 CHJIOHO.

5 JloBigka mpo sikicte poGotu HapomHoro cymai Ckosis-

CHKOTO paiioHy 3a JaHUMHU J[poroOHUIIBKOTO 00JACHOTO CYIY.
O06001IeHNsT TTIPAKTUKKH PabOThl HAPOAHBIX CynoB (poroOsi-
YeCKOi) 001acTH MO PAaCCMOTPEHHIO OT/AEIBHBIX KaTeropui
YIOJIOBHBIX M TpaskaaHckux nen: 11 mas — 13 uronsa 1950 r.
JAJIO (HdepxaBuuit apxiB JIbBiBCchKOI 0oOmacti). ®@. P-1371.
On. 1. Cnp. 49. Apk. 11-15.

¢ JloBigka-orusty poGotu HapomgHoro cymy CamOipchKoro
paiioHy 3 pO3MIsAy KPUMIHAIBHUX 1 IMBUTGHHX CIPaB, IO
noctynuin B JlporoOuiibkuii o0nacHUi Cya 3 KacalidiHUMU
CKapramu i mporectamu B 1-my i 2-my kBapram 1950 p.
O06001IeHNsT TPAaKTUKKU PadOTHl HAPOIHBIX CynoB (poroOsi-
4eCcKoH) 00JaCTH MO0 PAacCCMOTPEHHIO OTAEIBHBIX KaTeTrOpHid
YTOIIOBHBIX ¥ TpakaaHckux aem: 11 mas — 13 wmroms 1950 .
JAJIO (HdepxaBuuii apxis JIpBiBcbkoi obmacti). ®. P-1371.
Omn. 1. Cop. 49. Apk. 6-11.

7 JloBigka-orsiy pobotu Hapomaoro cyay Crapocamoip-
CBKOTO DPAalOHY 3 pO3IISIAY KPHMIiHAJbHUX Ta HUBIIBHUX
cnpaB (o JlporoOwryeckoit obmactu). OO0OIICHUS Tpak-
TUKH paboThl HAPOIHBIX CyH0B (JIporoderueckoit) obnacTu mno
PAacCMOTPEHHIO OTIENbHBIX KAaTerOPHH YTOJOBHBIX M TPax-
nmanckux gen: 11 mas — 13 wmrons 1950 . JJAJIO (Hepxas-
Huii apxiB JIbBiBChKOT 0Omacti). @. P-1371. Om. 1. Cmp. 49.
Apk. 16-20.
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3a0e3neunTy KOHBEEP HOBHUX HAIXOKECHb
JepKkaBHUX pabiB Oyia IMOKIWKaHAa pajsiHChKa
CyZlOBa CHCTEMa.

Bigmosimao nmo Ilocramosu PHK VYPCP
Ne 1633 Big 1 rpynus 1944 p. «IIpo nocuiieHHs
00pOTHOM 31 CIIEKYJIAIIEI0 1 PO3KPATAHHSIM TOBa-
po-MaTepiaabHUX IiHHOCTE» HapomHoro xomi-
capa trocturii YPCP babGuyenka 3000B’s3amm
3a0e3MeYnTH PO3MIs y CydaxX CIpaB Ii€l KaTero-
pii mpotsirom 10 gHiB®.

BusiBneHHs TpPOIYKTIB XapuyBaHHA y KiJlb-
KOCTI, IO IMEpEeBHINyBaja THXHEBUU paIlioH
ciM’1, sika MPOXKMBajIa B MICTi, BBAXKAJIOCS JIOKa-
3oM crnekymsmii. I[Ipogaxk ocobuctux pedeit
JIOMAIIHHOTO BXKUTKY TAaKOX PpO3IVISAABCS SK
cnekysmis. [Ipogax peuedr He 3 MeTor0 30ara-
YEeHHSI, @ BUKITIOYHO JUIS MIATPUMAHHS OFOKETY
ciM’i cTaBaB JIOCTATHHOIO MIACTaBOIO /IS 3aCy-
JDKeHHs 3a 3akoHoM Bin 22 ceprHs 1932 p. «IIpo
00poThOy 31 CHEKYJAILIE€I» 3 NPU3HAYCHHIM
nokapanss Bix 5 10 10 pokiB koH1Tab0piB. s
KpaIoro po3yMiHHS MpoOJeMHU HaBEIEMO IMPH-
KIaJu 13 pajsHChKOI CyI0BOI NpakTuku. Tak,
cynuero ['pedbinuenko cyny PynkiBcbkoro paiiony
JIpBiBCHKOT 00macTi Oyno 3acymkeHo rp. Bopo-
Oeil Ha TpU POKHU MO30aBJICHHS BOJII 3 TIOPA3KOIO
B mpaBax 3a cT. 127 KK (cnekymsimis). [Tincynna,

mo0 BIKWATH, TEpenpoayBaja MPOMHUCIOBI
TOBapu y M. JIbBOBI.
Hamaranuss oOKpeMuX HAapOAHHX CYIIiB

BUSABUTH IMOXBAJIbHI JIFOACHKI SIKOCTI, IK-OT CIIiB-
YyTTS 0 OOBUHYBAa4Y€HHX, CYBOPO OOPHBAIHCS
practamu. Och Jekinbka mnpukinamiB. Cymas
CaBenko B M. J[poroOuui po3misiHysa CIpaBy
3 00BHHYBa4yeHHs 3a cnekymauito rp. Ilynbsep
3a mpoaax Ha Oaszapi KaMIHINB ISl 3amajbHU-
4OK 1 XiHouuX rpeOiHmiB. Cynas, MOTHBYIOUYH
BEPIUKT THKKAMHU YMOBAMH KHTTS OOBHUHYBa-
YEHOro Ta WOTo CiM’1, 3aMiCTh 3aCyIUTH JI0 T03-
OaBJICHHS BOJII 3a CIIEKYJISIIIIO 3aCTOCYBaB TOKa-
panHsa y Bunsal wrpady B cymi 3000 py6. Ha

8 TlocranoBa PHK YPCP Nel633 Bix 1 rpymust 1944 p.
«IIpo nocuneHHs 60poTHOU 31 CHEKYIALIEI0 1 PO3KPaAAHHAM
TOBapO-MaTepiaJbHUX LIHHOCTEH». 30IPHUK YUHHUX 3AKOHIS,
ykaszie [lpe3udii Bepxoenoi Padu i nocmanos ypsody Yipa-
incokoi PCP. Y 3-x 1. KuiB : JlepxaBHe BUA-BO MOJITHYHOT
aiteparypu YPCP, 1949. Tom 1. C. 102—-103.
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JYMKy KepiBHMKa YmpamiiHHS roctuuii y Jpo-
roOuIbKii 007acTi, «CyIIsl YXBajJuB JiOepalib-
HUI BUPOK»; TO X KOIi€uHy (1€ A0 TPOLIOBOI
pedopmu 1947 p.) cipaBy Oysio cipsMOBaHO Ha
posrsia 10 BepxosHoro cyny YPCP?.

VY Hakazi Ne 18/42 Bim 21 BepecHs 1946 p.
Minicrepcra toctutii CPCP «Ilpo mnocunenns
O0pOTHOM 31 CIIEKYIIAIIEI0Y» HATOJIONIYBAJIOCS CY/I-
IsiM Ha 6e3yMoBHOMY BUKOHaHHI [locTtanoBu Pamun
Minictpie Corozy PCP Big 13 BepecnHs 1946 p.
«[Ipo mocunenns: 60poTHOM 31 CHEKYISILEr0» .

[TicnssBoeHHE aKTMBHE 3aCTOCYBAaHHS B 3aXijI-
Hux obnactax YPCP Vkazy «lIIpo 60poTsby i3
xymiranctBom» Bif 10 ceprias 1940 p. cnpuun-
HWJIO HAIUIUB CIIpaB TaKoOi Kareropii a0 cyaiB
1 3aCy/DKCHHS BEJIMKOI KUTBKOCTI 0C10, 1 KOTpUX
Y4acTO HIYOTO CIUIBHOTO 13 XYJITaHCTBOM HE
Manu. Tak, Hanpukiaz, 3a 1945 p. y cyau Jlpo-
robunpkoi obmacti Haxidmwo 24 copaBu Ipo
xyairancTBo!!, a 3a meprne miBpiyus 1952 p.
po3msiHyTo 84 cnpaBu Tpo xydiranctBo'Z. Jlo
3aCyIDKCHUX 3@ II€I0 CTATTEI0 3aCTOCOBYBAJIOCH
MOKapaHHs y BUIVIAI 1030aBICHHS BOJII Ha Tep-
MIH JIO TI’SITH POKIB 3 BiJIOYBaHHSM TOKapaHHs
y BUIIPaBHO-TPYIOBHX Tabopax.

[Ticns 3akinuends Jpyroi cBITOBOi BiliHH
y CPCP-YPCP BuroroBneHHs, 30epiraHHs
Ta TOPTIBJISI CaMOTOHOM, BIATOBIIHO 10
ct. 132 KK VYPCP, xapanucsi 1no30aBiIeHHIM

3Bit mpo poboty Ympasniaas HKIO YPCP y JIporo6uiis-
Kiit ob6macti. OTuersl ynpasienust Hapoguoro komuccapuara
toctiuunn YCCP no (IporoOsrueckoii) obmactu o padore 3a
IV xBapran 1944 rona: 25 nexabps 1944 r. IAJIO ([lepxas-
Huit apxiB JIbBiBChKOT 0oOmacti). @. P-1371. Om.1. Cmp. 2.
Apk. 39-50.

1 Tlpukasel, mupektuBsl u uHCTpykiumn HKIO CCCP
u YCCP, BepxosHoro cyna CCCP: 6 mapra 1946 . — 23 nexa-
ops 1946 r. TABO ([lepxaBHuii apxiB BomuHcbkoi 00macTi).
®. P-18. Om. 2. Cmp. 9. Apk. 142-153.

1 Joksan o pabore Yipasnenus HKIO YCCP npu [Iporo-
OBIUCKOM OOJIACTHOM HCIIOJHUTEIEHOM KOMUTETE JCMyTaToB
TPYASAIINXCS, HAPOAHBIX CYHOB M HOTapHAIbHBIX KOHTOD 3a
Bropoe nomyroaue 1945 r. Ot4eTsl U 1OoKIaAbl YIIpaBIeHUsS
Haponnoro xomuccapuara roctuiiuu Y CCP no (J{poroGsrye-
ckoit) oonactu 3a [ m 1l momyromme 1945 r.: 22 anpens — 2 deB-
panst 1945 r. TAJIO ([lepsxaBHuii apxiB JIbBIBChbKOT 0051aCTi).
@. P-1371. Om.1. Crp. 6. Apk. 54-68.

12 O0001ieHus MPakTHKKH paboThl HAPOIAHBIX CyHOB (110
JlporoOprdeckoif) 00JacTH MO PACCMOTPEHHUIO OTIEIBHBIX
KaTeropuil yroJOBHBIX M TpaxkmaHckux gen: 1953 r. JAJIO
(HepxaBuuii apxiB JIpBiBchkoi obmacti). @. P-1371. Om. 1.
Crp. 85. Apk. 2-39.
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BOJII HA CTPOK JI0 JABOX POKIB 3 KOH(icCKaIi€ro
BCHOTO MaiiHa abo mTpadoM 0 1’ SITUCOT Kap-
O6oBaHLiB".

Bnagui cTpykTypu, HaBIAk{, BHMAarajiu
BXKHUTTS SKOMOra  PIIIyYilIUX PENpPeCcHUBHUX
3axofiB. Tak, Yka3zom [Ipe3unii BepxosHoi Pagu
CPCP Bin 7 kBitHa 1948 p. «IIpo kpumiHaibHy
BI/IMOBITAJIGHICTh 32 BUTOTOBJICHHS 1 IPOJAX
CaMOTOHY»  3allpOBa KyBajlacsi KpUMiHAJIbHA
Bi/IIIOBIAJIbHICTh 3@ CAMOTOHOBAPIHH'*.

B apxiBax 30epernucst crpaBH, OB’ s3aH1
13 3acTOCyBaHHSIM IIbOTO YKa3zy. Tak, y crpasi
3 ooBunyBaueHHs rp. 0. I'ennka 3a ct. 1 Ykazy
[IBP CPCP Bin 7 kBitHa 1948 p. cynom Crpii-
KIBCBKOTO pailoHy OOBHMHYBAY€HOI'O 32 BHSBIICHI
1 (omuH) JITp CaMOTOHY 1 3aKBACKy 3aCYIKEHO
70 6 (11ecTH) poKiB BUIIPABHO-TPYIOBHX TaOOPIB
3 KoH(icKaIliero MaiiHa'>.

VY copaBi Ne 658 3 00BHHYyBayeHHS Tp.
I. Berpukym 3a cT. 2 3rajgaHoro Ykazy CyIaoM
KomapHniBcekoro paiiony poro6uibkoi o0nacTi
MIJICYAHOTO 3aCyKEHO JI0 BUIPABHUX POOIT
TEpPMIHOM Ha IIICTh MICSILIB 3 BiApaxyBaHHSIM
25% 13 3apoOiTHOI MiIaTH 3 BUIIPOOYBaJIbHUM
TEpMiHOM Ha TpU pOoKH yMOBHO. OHAK 3a Mpo-
TECTOM PalOHHOTO IPOKYpOpa BHPOK Cymy 3a
«M’SIKICTIO» Oyi10 cKacoBaHo'®.

3 Ocob6nuBa gactuna. Po3min V «locromapchbki 3704HMHNY.

Kpuminansnuii xogexc YPCP. (3ars. IIBK Ykpaincokoi PCP
8 uepBHs 1927 p.): odiLl. TEKCT 13 3MIHAMH 1 IOII. HA JIUCTOMIAL,
1949 p., 3 nocrareiiHuMHU MaTepianamu i goxarkamu. Kuis :
Jepx. Bua-Bo nomir. jtitep. YPCP, 1950. C. 40—46.

4 Vka3 Ilpesunii Bepxouoi Pamgu CPCP Bim 7 KBiTHSI
1948 p. «IIpo xpuMmiHaNbHY BiINOBiAANBHICTH 32 BUTOTOB-
JeHHs 1 npofax camorony». KpuminaneHuii kogexc YPCP.
(3arB. LIBK VYkpaiucekoi PCP 8 uepBus 1927 p.): odiil. Tekct
i3 3miHamu 1 mom. Ha sucroman 1949 p., 3 mocrarelHUMU
Marepianamu i gogarkamu. Kuis : Jlepak. BUA-BO IOJIIT. JITEP.
YPCP, 1950. C. 129.

15 O60o061mIeHwe cyneOHOM MPAKTHKH 1O (YTOJOBHBIM) JEIaM
0 CHEKYJSILIUH, PACCMOTPEHHBIM HapOAHBIMU cynamu J{poro-
Obruckoit 06:1acTy Bo 2-M U 3-M kBaprasnax 1952 r. O6o01menus
CyAeOHOM TPAKTHKHU MO OTACNIBHBIM KaTeTOPHAM yTOJIOBHBIX
JIeIT, PACCMOTPEHHBIX HApOIHBIME cyfnaMu (poroOerueckoit)
obnactu: 7 centsiops — 1 gexabps 1952 p. JAJIO (Hepxas-
Huit apxiB JIbBiBChKOT 0Onacti). @. P-1371. On. 1. Cnp. 69.
Apk. 83-85.

16 JloBimka-omisim poboTH HapoaHOTO cyay KomapHiBChKOTO
paiioHy 3 pO3IIssAy KPUMIiHAJIBHUX Ta LUBUIBHUX CIPAaB.
O0o001eHus IPaKTUKU padoThl HApOAHBIX CyRoB (JIporoosi-
94eCKoH) 00NacTH 10 PacCMOTPEHUIO OTIENBHBIX KaTeropuit
YTOJIOBHBIX W TpakaaHckux gem: 11 mas — 13 wmrons 1950 .
JAJIO (HepxaBuuii apxiB JIbBiBchKOT 0Onacti). @. P-1371.
Om. 1. Cop. 49. Apk. 28-30.
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[Ticns 3aBepuieHHs BoeHHUX Oii B YPCP
B yMOBax MICIABOEHHOT PO3PYXU Ta 3araib-
HOT0 3yOOKIHHS HaceJICHHs 3aKOHOMIPHO CIIO-
cTepiranocs 301JIbIIEHHS CKOEHHS KOPUCIHBUX
3JI0YUHIB.

[IBP CPCP BogHowac BUaana JBa yKa3H Bij
4 yepBHs 1947 p. «[Ipo kpumiHAIBHY BIAMOBI-
JMANTBHICTh 32 PO3KpaJaHHS JCPKABHOTO 1 CycC-
nibHOrO MaiHa» 1 «lIpo MmocuiIeHHS OXOPOHH
0COOMCTOI  BIAacHOCTI rpoMaisH». HoBumu
yKa3aMU paJsSHCBKHM pEeXHUM BHMaraB 3acTo-
CYBaHHSI CyJIJaMH CYBOPHX 1 JIOBTOTPHBAJINX 3aXO0-
JIiB TIOKapaHHs 32 KpaJIlkKKy Oyab-sKOro MaiiHa,
HE3aJIe)KHO Bif oro BapTocTi'’.

HamMmipHy JKOpPCTKICTH yKa3iB, 0OCOOJIHMBO
Tam, Jie WIIocs mpo (Gi3UYHE BIKUBAHHS «3J10-
Jis» 4d MOr0 pOJMHHU, PO3YMIIM BCi, BKIIIOYA-
1ouM 1 cyaniB. Jleski 3 HUX HaBITh HaMarajaucs
3armo0IirTH 3aCTOCYBaHHIO TOKapaHb, BCTaHOB-
JeHUX YKa3oM. BOHM BUKOpHCTOBYBAJIM IIPABO
Ha BJIACHUH PO3CY[ IiJ] Yac yXBaJECHHS PillleHb,
Ta MOYalM 3HAXOAWTH LUISIXU AJiA TOTO, II00
3armo0IirTH BUHECEHHIO CYBOPHX BHUPOKIB, SKHUX
BuMaraB 3akoH'®. Jlo MpuKiIaay, BUPOKOM CYIy
Tnyctencekoro paiiony TepHomiibChbKO1 00aCTi
Bin 7 cepnus 1947 p. C.J. Jlemununa Oyrno 3acy-
JoKeHO 3a 4. 2 cT. 1 Ykazy Big 4 uepBHs 1947 p. 3a
kpanixky 130 cHOIIB y OTHOCENTBYaH — 10 OJTHOTO
POKY BUIPABHO-TPYIAOBUX POOIT 13 CTATHEHHSIM
momicss 25% xomTiB (3rigHo 31 c¢T. 46 KK
YPCP)".

VY cmpasi 3 oOBuHYBadYeHHs Tp. Mapuyka 3a
cT. 3 Vkasy Big 4 uepBHs 1947 p. (oOBuHYBa-
YEeHO 3a KPaJADKKY 3 KOJITOCIHOIrO Mojs 22 CHO-
miB kuTa) cyn bepesHiBchkoro paitony PiBHeH-
ChKOi oO0Omacti mii miACyIHOTO KBali(iKyBaB
BianoBiaHo 110 cT. 154 KK i1 3acTocyBaB 10 HBOTO

17 CemenoB H. CoBeTckuii Cya W KapaTejbHas MOIATHKA.

MronxeH, 1952. 150 c.

18 Conomon I1. CoBerckas roctunus ipu Cranuue / [lepeBon
¢ aunt. JI. MakcumenkoBa. 2-e u3a. Mocksa : Pocculickas
nosut. suukoneaus (POCCIIDH); ®ounn nepsoro [pesu-
nenta Poccun b.H. Enbiiuna, 2008. C. 394.

19 JloknajHble 3alUCKH O pe3yibrarax peBusuu Tep-
Homoubckoro obmynpasienuss MIO YCCP u cynos (Tep-
HOTOJbCKOM oOmactu) 3a 1949 ron. JJATO ([epxaBHuit
apxiB Tepromninbcbkoi o6macti). @. P-10. Om. 3. Cmp. 38.
Apk. 34-39.
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3ax0/IU MOKApaHHA Y BUIVIsAL mTpady B po3Mipi
200 kp6.%.

Opnnak OUTBLIICTG CY[IB TMOCHIIMIMIN TpH-
€IHATHUCS JI0 KaMIaHii, OCTEpIrarouyuch 3BUY-
HUX N7 TaKUX OOCTaBUH 3aXOMAiB KOHTPOJIO,
Ta CTajdd BUKOPUCTOBYBatH 1 ctarTi Kpumi-
HanbHOro Kozpekcy YPCP i1 crarti ykasiB. Tak,
yxe 16 mumasa 1947 p. (ToOTO uepes miBTOpa
MicCSIl Micast BUXOAY YKaziB. — A./[.) mig yac
nepeBipku cyay bepesniBchkoro paiony Pis-
HEHCBHKOI 00J1aCTi BCTAHOBIICHO, IO «3a II. «B»
1 «r» cT. 170 KK (3a kpaaikKy) UM CyZ1IoM OyJ10
PO3IIISIHYTO JEB’SITh CIIPaB, 32 SKUMH 3aCY’KEHO
12 oci0, 3 HUX 1’ ATh 0¢i0 3aCyKEHO 110 M030aB-
JICHHSI BOJII BiJ] IBOX JI0 IIECTH POKIB, IIE I’ SITh
0Ci0 — BIJl POKY JIO JBOX POKIB IM030aBIICHHS
Bouti. 3a Yka3zom Bix 4 uepBHs 1947 p. cynom pos-
IJISTHYTO I1ITh CIPAaB, 3a SIKUMU OyJ10 3aCyIKEHO
BiCIM 0Ci0 /10 I1’SITH pOKiB KOHIITa0OpiB»?'.

[TapanenpHe 3acTtocyBaHHS (BiZHOCHO Jii0e-
pasbHux) crareil KpuminampHOro Kozekcy
1 (HamMipy *KOPCTKOTO) YKa3zy TpHUBAJO Maiike
TpU Micsl, micas yoro Oyna npuiinsaTa Ilocra-
HoBa Ilnenymy BepxoBuoro cyny CPCP
Ne 12/6 Bin 22 cepnusa 1947 p., sixa 3a6opoHuiIa
BCIM cyJlaM MO0 MaiHOBUX 3JI0YMHIB 3aCTOCO-
ByBaTH cTarti KpuMiHaibHOTO KOAEKCY, a HaTo-
MiICTh OyJIO 3alpOTIOHOBAaHO KBami(iKyBaTHh BCl
MaiHOBI 3JI0YMHU 3T1THO 3 YKa3aMH BiJl 4 YepBHs
1947 p.2.

[Topsin 3 60poTEOOI0 3 KPUMIHAIBHOIO 3JI0-
YUHHICTIO WIIa KammaHis OopoThOM 3 He3a-
koHHUMH abopramu (mizHime aboptu y CPCP
Oynu IeKpuMiHaIi30BaH1). YKa30M Bia 8 JIUIHS
1944 p. BcTaHOBMIOBaNacs KpUMiHAJIbHA BiIMO-
BIIAJIbHICTH 32 HE3aKOHHMI a00pT. BUHHI XKiHKH
Kapajucsi OJHUM POKOM IPHUMYCOBHUX pOOIT,
a'y pa3i MOBTOPHOTO — YB’ I3HEHHSIM TEPMIHOM J10

20 AKT peBHM3HMH HAapOmHOTO cyna bepe3HOBCKOro paioHa.

Hapsan Ne 26. Axrtbl peBusuii HapoaHbix cynoB (PoBeHckoi
obnactn): ssHBapb—1ekadps 1949 r. JIAPO ([eprxaBHuii apxiB
PiBHeHcbKoT 00macTi). @. P-104. Om. 4. Cmp. 22. Apk. 1-13.
2l AKT peBHM3MM HApOIHOrO Cyna Bepe3HOBCKOro paiioHy.
AxTbl peBusuil HapoaHbIX cynoB (Posenckoil oOmactn):
27 suBaps — nexadbpe 1947 r. JAPO (depxaBuuii apxis PiB-
HeHebkol obnacTti). @. P-104. Om. 4. Crp. 11. Apk. 369-375.
2 U3 npaxruxu [Tnenyma Bepxosroro cyna CCCP. Coyua-
aucmuyeckast 3akonnocms. 1948, utonb (Ne 7). C. 63-64.
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TPHOX POKIB; JKapi — BiJl TPHOX 10 I’ITH POKIB
yB’SI3HCHHS .

[Ticns mepenayi cripaBu 3 abopTapiro 10 mpo-
KypaTypu pallipoKypop IpoTarom 24 roguH MaB
BUPILIUTH TUTAHHS PO TOPYIIEHHS KpUMiHAIIb-
HOI CIpaBu 1 MepefaTd marepiaau ClIiaaomMy
JUisi TipoBeAieHHsT ciiactBa. [licnms 3akiHYEHHS
CIIZICTBA BCl1 CIpaBH HIOJ0 HE3aKOHHHX abop-
TiB MepenaBaIncs 0 CyIy IS PO3MISAY MO CyTi
npotsrom 10-aeHHOr0 TepMiHy*.

OpHak 3 OISy HA MPAKTUYHO MOBHY BiJCYT-
HICTh MPOTU3AILIIAHUX 3ac001B, a00pT OyB Maiike
€IMHUM  MEXaHI3MOM  BHYTPIIIHHOCIMEHHOTO
perymoBans. Floro 3a60poHa, X04 i MOIIIa HafATH
MIBUKHIHA eeKT, Oyiia TOCUTh OPCTKUM 3aX0JI0M,
0 TpyOO BTPYYaBCS B NMPHUBATHE KXUTTS >KIHKH.
[Torpu Bce, KUTBKICTh HEJEeTaIbHUX a0OpTiB 3pO-
crana. Tak, 3a nepme miBpivust 1952 p. y [poro-
OunpKiii obmacti 13 61 3adikcoBaHOrO BUIAIKY
abopTIB 55 KIHOK MOTPAIUJIM B TSHKKOMY CTaH1 J10
JIKapHi, O/IHA XKIHKa IoMepia. 30KpeMa, BETUKUI
HAIUIUB CIIPaB CIIOCTEpIraBcsl y cyzmax Xomopis-
cekoro, JKumagiBcbkoro, Crapo-CamOipchkoro,
Crpinkicbkoro, CKOJiBCHKOTO PaiOHIB.

TuMm "acoMm 3pocTany HEeraTHBHI HACTIKH Bij
IITKO/TH, 3aTO1sTHOT 37I0POB 0 KIHOK BUKOHAHUMH
HeneranbHuMu adopramu. [Ipuknagom Moxe ciy-
AKUTHU po3nsiHyTa crpaBa Ne 61 mono rpomaasia
OgonoBoi, Kyzemenko i Jlepiid, 3acymKeHnx CyaoM
Hporobunpkoro paiiony 3a 4. III ct. 143 KK.,
KOTpi, HE Malo4yd MEIMYHOI OCBITH, B aHTHCaHI-
TapHUX YMOBaxX poOwMIM abopTH, BHACIIIOK YOTO
HOTEPITLII TIOMEPITH BiJI 3apayKeHHsI KPOBi™.

% OcobmnuBa yactua. Po3uin VII «3104MHNA MPOTH JKUTTS,

310poOB’s, BONi 1 rimHOCTI ocoOu». KpumiHaabHUN KOJEKC
YPCP. (3ars. IIBK VYkpaincekoi PCP 8 wepBus 1927 p.):
oditr. TeKCT i3 3MiHamH 1 Jom. Ha juctonan 1949 p., 3 mocra-
TeHHUMH MaTepianamu i pomatkamu. Kuis : Jlepk. BHA-BO
nonit. itep. YPCP, 1950. C. 46-50.

2 lumik H.®. Pearnizariist pOHATAIICTCHKOI TIOMIITHKHA y TIOBO-
€HHi poku Ha nipukiai Cramncekoi oonacti. Haykosi npayi Yop-
HOMOPCbKO20 depaicastoo yHigepcumemy imeri Ilempa Moauu.
Cep.. Icmopis. 2009. Tom 115. Bumyck 102. C. 56-62.

% Marepuaisl 0000mIeHusT CyeOHON IPAKTHKH 110 JeliaM,
MpeTyCMOTPEHHBIM CT.CT. 143, 143-1, 143-2, 143-3 YK YCCP,
paccMoTpeHHbIM  Hapcynamu  (JporoObrueckoit) oOmactu
B niepBoM nosyroguu 1952 r. O6061enus cyneOHO npakTHKU
IO OTJENTbHBIM KaTeTOPUsIM YTOJIOBHBIX JIeN, pACCMOTPEHHBIX
HapoaHbIMH cynamu (J{poroObrueckoit) oGmactu: 7 ceHTS-
opst — 1 nmexabps 1952 p. JJAJIO ([depxkaBuwuii apxiB JIbBiB-
cpkoi obmacri). @. P-1371. Om. 1. Crp. 69. Apk. 53-56.
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BucnHoBknu

VY miacyMKy BiI3HaYMMO Taki MipKyBaHHSL.
VY cBOEMy TPOTHCTOSHHI KPUMiHAIBHIN 3JI0YMH-
HOCTI DAIsHCBKHI cynas OyB HECaMOCTIHHHM.
[Tin yac BUHECEHHSI BUPOKIB CYIl 3BUYHO KOPH-
CTyBaJIMCsl He OYKBOIO 3aKOHY, a «aKTyaJIbHOIOY» Ha

Judicial bodies in the fight against crime in the western regions...

TOM 4M HINMH BIAPI30K Yacy MapTiiHOIO YU yps-
JIOBOIO TIOCTaHOBOO. [lapTiiiHWii AWKTaT TOBIIIB
HAJl KOJIEKCAMU 1 MPE3yMITIIIsIMH, YeproBa Kamria-
Hisl HE 3aJIMIIIaIa CYJUISIM TIpaBa Ha «I00poceps
Ta «iibepanizm». Ilpore HaBiTHh y HIHMX yMOBax
CIIOCTEPITAEMO «HE THUIIOBD» BUPOKU. MOKIIHBO,
JTaBaBCs B3HAKH 1 T.3B. KOPYMLIHHUIA CKIaJHUK (?).
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The fundamental ethical principles of interaction of a judge with litigants have been singled out
and discussed in this article as components of the system. It is substantiated that such principles should
include, in particular, but not limited to, the principle of respect, equality and non-discrimination
of litigants, the principle of impartiality of a judge and the principle of publicity.

It is noted that the relevance of the ethical principles of activity of a judge is conditioned today by
the meticulous public attention to the conduct of judges, through the prism of assessment of which
a public view of fair trial, independent judiciary, and hence trust in judiciary are being formed.

A conclusion on the leading role of the principle of respect has been drawn on the basis
of the analysis of the current legislation and national rules of judicial ethics, as well as international
standards governing the ethics of conduct of a judge in a court. Respect is a necessary component
of interaction of a court with all litigants. A judge may demand respect for himself/herself only by
showing due respect to others. Violation of this dogma results in violation of other principles, in
particular, the principle of impartiality of a judge in the administration of justice.

It is proved that the interaction of a judge with litigants from the standpoint of ethical principles
includes: 1) verbal communication, which involves verbal expression of the judge’s opinion, which
should be ethical in its form, content and intonation; 2) non-verbal communication, in which body
language, gestures (kinesics) and facial expressions (mimics) play a significant role.

It is stated that the ethics of verbal communication with litigants mostly lies in the field of control
of a judge who is aware of the meaning of own words and understands the message of such words.
Instead, the peculiarity of non-verbal communication is its mostly unconscious nature. It can be that
a judge does not even know that his/her facial expression, posture or gesture have cast doubt on
his/her impartiality. This may be due to different cultural or national peculiarities of litigants, or other
non-legal circumstances.

Analyzing different manifestations of verbal and non-verbal communication, it is argued that
the judge should not try to be pleasant or hit the taste of litigants. The ethics of the conduct of a judge,
which involves control over his/her words, gestures, movements, emotions, is intended to establish
litigants’ trust in the actions and decisions of a judge.

ETn4ni 3acaau B3aemonii cynji 3 y4aCHUKAMHM CyT0BOI0 NMPoLecy

Konopamoea Ipuna /Imumpiena
acnipawmeka
Axaoemii aosoxamypu Ykpainu, Yxpaina

Beryn

EdexTuBHICTD AiSTIBHOCTI CYIOBOi CHCTEMH,
HaJIe)KHA peaizallis QyHKIIIT IpaBoCyIIs € 3a1o0-
PYKOIO PO3BUTKY JEMOKPAaTHYHOTO CYCITiJIhCTBA
Ta JIEP’KaBH, B SIKiM CIIOBIAYETHCS MPUHIUI BEp-

52

XOBEHCTBa TpaBa. Kputepii OoIliHKH 3a3HaYE€HUX
MOKA3HUKIB € PI3HUMHU Ta B PI3HUH 1CTOPUYHHIMA
4ac CyCHIJIBHOTO PO3BUTKY MOXKYTh 3MIHIOBa-
tucs. CyyacHu# eran Jep>KaBOTBOPEHHS Xapak-
TEPU3YETHCS TPHUCKITUIMBOIO yBAarol TpoMall-
CBKOCTI /10 TOBEIIHKU CY[JiB, Kpi3b HpPU3MY
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OLIHKU SIKOT (hOPMYETBCSI CyCHUIbHE YSBICHHS
PO CIpPaBEUIMBE CYAOYUHCTBO, HE3AICKHY
Cy/lIOBY BIaidy, a OTXe, 1 noBipa mo Hei. Tomy
MUTAHHS €TUKH JiSUTbHOCTI CYIJI HHMHI € aKTy-
QIbHUMH Ta HAOyBaIOTh IIUPOKOT MOMYISIPHOCTI
cepell MPeACTaBHUKIB PI3HUX NPOopecIHHUX KU
CY/JIIB, sIKI HAMAraroThCsl YIOCKOHATUTH €THYHI
CTaHJAPTH CBOEI MOBENIHKU; JKYypPHAIICTIB, fKI
BHCBITJIIOIOTh TpobiemMu chepu CymaoBOl TisiiTb-
HOCTI; TPOMAJICBKUX aKTHBICTIB, SIKI TUIHHYIOTh
CYHUCTOTY» CYIIIBCHKOTO KOPIYCY; 1, 0€3yMOBHO,
HAayKOBY CIHUIBHOTY, sIKa TIparHe pPO3BUHYTH
3HaHHS TPO €THKY CYMJIiB, CyAOBOTO TPOIECY
Ta chepu mpaBoOCyIs 3araaoM.

CyaniBcbKy €THKY NPUUHATO pPO3MIsAIaTd
3 ypaxyBaHHSM JBOX cdep: mig "ac peamizarii
cymiero (QyHKIIT TpaBOCyals Ta IMOAO TOBe-
TIHKM ¢yl mo3a cyaoM. Kpim toro, 1o yBaru
OepyTbCsl Cy0’€KTH, 3 SKHUMH B3a€MOJIE CYII.
30kpema, HacamIepel Ha YBary 3aciyroBye€
MATAHHS CYMJIBCHKOI €TUKM B KOHTEKCTI B3a€-
MOl cyqi 3 y4acHMKaMH CYIOBOTO IPOIIECY,
AK1 € HOro KIIIOYOBUMH (irypamu, Bii peaiiza-
11ii IpaB 1 BUKOHAHHS 000B’ SI3KIB SIKUX 3JICKHUTh
HOTO pyX 1 pe3yJibTar.

Metoro Hamoi CTarTi € BHOKPEMJICHHS
Ta CUCTEMHHI aHaji3 KIIOUOBHX ETHYHHUX 3acaj
B3a€MO/IIT CY/Ii 3 Y9aCHIUKAMH CYJJOBOTO TIPOIIECY.

BukJiiax ocHOBHOTO Marepiany

Baprto posmodaru 3 TOTO, 1O A0 YYaCHHKIB
CY[IOBOTO TIpOlleCy HalllOHaJIbHE 3aKOHOJaB-
CTBO BIJHOCHUTH PI3HHX CYO’ €KTIB, SIKI IOMIi-
JSIFOTBCSL 32 CBOIM TPOIIECYaJIbHUM CTaTyCOM.
Hampuknan, y UIMBUIICTHYHOMY CYIOYMHCTBI
(UMBLIBHOMY, TOCHOAAPCHKOMY, aJAMIHICTPaTHB-
HOMY) YYacCHHKaMH CYyJOBOTO IIPOLECy € ydac-
HUKU CIpPaBH, MPEICTABHUKH, IHIII YYaCHUKH
(TOMIYHHUK CyJI/Il, CEKpeTap CYI0BOTO 3aCi/IaHHs,
CYIOBUI PO3MOPSIIHUK, CBIJIOK, EKCIIEpPT, eKC-
NepT 3 MUTaHb MpaBa, MepeKIagay, CreuiaicT).
VY KpUMIHAJIBHOMY CYJOYMHCTBI BHOKpPEMIIIO-
I0Th CTOPOHY OOBHMHYBau€HHs, CTOPOHY 3aXu-
CTY, MOTEPIILJIOTO 3 Oro MpecTaBHUKOM, THIINX
YYaCHHKIB KPUMIHAJIBHOTO MPOBAKEHHS, KOJIO
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SAKMX BHM3HaueHe y maparpadi 5 mi. 3 Kpuwmi-
HaJIbHOTO IMPOLECYaIbHOTO KOAEKCY YKpaiHu.
3arajioM, PpI3HOMAaHITHICTb CKJIaqy YYacHHKIB
CY/IOBOTO TPOIIECY, IO 3aKOHOMIPHO CYIIPOBO-
JUKYETbCSL 1X PI3HUMM TIpaBamMH, OOOB’SI3KaMU
Ta MpaBUJIaMU TTOBEIAIHKH, MOXKE Crienn(ikyBaTH
€TUKY TOBEAIHKHM CYyAJi CTOCOBHO KOHKpPETHOI
ocobu. Hanpuknan, sik BuTikae 3 BUCHOBKIB KoH-
CYJIBTaTUBHOI pajll €BPOMEUCHKUX CYIIIB, CBOI
0COOIMBOCTI MalOTh BIIHOCHHH CYIIIB 13 MPO-
Kypopamu', a Takox 3 agaBokaramu’. OueBHIHO,
10 TaKW# MiAX1J 3yMOBJICHUN AU(EpEeHITIaIliel0
HE JIUILE MPoLeCyaIbHUX, a HacaMIiepe npodge-
CIMHMX CTaTYCIB 3raJlaHUX OCI0, sIK1 HAKJIa1al0Th
CBili BiIOUTOK HA €TUKY 3arajioM CyJIOBOTO IpO-
necy. BomHodac 3akoHOMaBUO 3aKpiIUIeH] 3acaan
opraizauii cyJoBOi BJIaJu JE€MOHCTPYIOTb, IO
JISITBHICTD CYJIJIl Y CYZIOBOMY TIPOIIEC] CIIPSIMOBY -
10Th (PyHIaMEHTaIbHI MOJIOKEHHS, OCHOBY SIKUX
CTAaHOBUTH €TUYHUN CKJIQJHHUK Ta SIKI € HE3MIH-
HUMH HE3aJIe)KHO BiJ] CTaTyCy YYaCHHUKIB CyIO-
BOT'O MPOBAJIKEHHS.

Tak, Hopmu 3axkony Ykpainu «IIpo cynoycrpiit
1 CTaTyC CyAliB» 3aKPIIITIOIOTh, 110, 311HCHIOI0YN
NPaBOCYIIs, CyOH € He3aJeXHUMHU Bia OyIb-
SIKOTO HE3aKOHHOTO BILTUBY (CT. 6), 110 KOKHOMY
rapaHTy€eThCs 3aXUCT HOro mpas, cBOOO] Ta 1HTe-
peciB He3aJIeKHUM, O€3CTOPOHHIM 1 CIIpaBeIIIN-
BUM CyZIOM (CT. 7), IO IPaBOCY/ISI 3AIMCHIOEThCS
Ha 3acajax PIBHOCTI BCIX YYaCHHKIB CYOBOTO
Mpolecy mepea 3aKOHOM 1 CYJIOM HE3aJIeKHO Bij
pacu, KOJIbOPY IMIKIPH, TOJITUYHUX, PETITTHHIX
Ta IHIIMX MEPEKOHaHb, CTaTl Ta IHIIMX O3HAK
(ct. 9) TomI0.

Sxmo 3BepHyTHC Oe3mocepenHbo 10 Ghop-
MaJIi30BaHUX €TUYHUX HOPM, TO OYEBUIHOIO € IX
KOPEJISIIisl 3 HABECHUMH BHIIE 3aKOHOIaBYHMMHU

' BucaoBok Ne 12 (2009) KowcynbraTuBHOI pamd €BpO-

neiicbkux cymaiB ta BucHoBok Ne 4 (2009) Kowncynbra-
TUBHOI pajil €BPONEHCHKUX MHPOKYpOpiB 10 yBaru Kowmi-
TeTy MiHicTpiB Pagu €Bponu npo BiZHOCHHM MK CYIIsSMH
Ta TMPOKYpopamMH B JeMOKpaTHuyHOMy cycmimbeTBi. URL:
http://www.viaduk.net/clients/vsu/vsu.nsf/(print)/58F4A4DD
76AACFDO0C2257D87004971A6.

2 BucuoBok Ne 16 (2013) KoucynbsraTtuBHOI pajgy €BpO-
neiicbkux cymniB g0 yBaru Kowmitery MiHicTpiB Paau
€BpoIu Npo BIIHOCHHU MiX CyIasMu Ta ajBokaramu. URL:
http://www.viaduk.net/clients/vsu/vsu.nsf/(print)/58F4A4DD
76AACFDOC2257D87004971A6.
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npunucamu. 30KkpemMa, baHranopcbki MPUHIUITN
MOBEJIHKK CYIJIB, SKI BCTaHOBIIIOIOTH CTaH-
JapTU €TUYHOI MMOBEIIHKHM KOXKHOTO CY/I1, 3aKpi-
IUTIOIOTHh 1 KOHKPETU3YIOTh TaKl MOKa3HUKHU, 5K
HE3aIEXKHICTh, 00’ €KTUBHICTD, Y€CHICTD 1 HEMI-
KYITHICTh, TOTPUMAHHSI €TUYHUX HOPM, PIBHICTb,
KOMIIETEHTHICTb Ta CTAPaHHICTB’.

[Tonoxennss Koaekcy CyaaiBCbKOi €THKH,
3arBepmkeHoro XI yeproBum 3°i340M CyAJiB
Vkpaiau 22 motoro 2013 poky (mani — Koxekc),
y po3nini I «[ToBeninka cymi mija 9ac 3iHCHEHHS
MpaBOCYAsl» TaKoX IHependadyaroTb BHUMOTH
OO0 HE3aJEeKHOCTI Cy[i MiA Jac 3aiHCHEHHS
MIpaBOCY/Isl, HOrO CTapaHHOCTI, HEYIEPEIKEHO-
cTi, 6e3CTOpPOHHOCTI, mpodeciiiHoCTi, cTpUuMa-
HOCTI y KOMEHTapsx*.

Ha ocoGnuBy yBary 3 mo3uuii eTUKU 3aciy-
roByt0oTh HOpMH Kojekcy, B SIKUX HAEThCA MPO
moBary 70 YYacHMKIiB CyJOBOIO IpOLECY. Ix
JIeKUJIbKa, 1 BOHU Yy PI3HIN 1HTeprpeTatii mi-
KPECIIOI0Th 00OB’SI30K CY/II MOBa)KaTu BCIX
0e3 BUHATKY Cy0’€KTIB CyJJOBOTO NMPOBAKCHHSI,
10, HA HAIIy AYMKY, BKa3y€ Ha MPOBIAHY POJb
y AISUTBHOCTI CY/JI1 IPUHIIMAITY 31IMCHEHHS CY/I0-
YUHCTBA Ha 3acajgax mnosaru. lleld npuHIMD
3aKpIIUICHO Y TPOIEeCyaTbHOMY 3aKOHOJIaBCTBI.
Hanpuknan, y cr. 2 HuBigsHOro mpouecyainb-
HOTO KOJeKCYy YKpaiHu, sika mepeadauae, IO
OCHOBHMMH 3acajilaMu (MPUHIUIAMH) UBIIb-
HOTO CYJIOYMHCTBA, Cepel] 1HIIOro, € moBara Jio
4ecTi 1 TIIHOCTI BCIX YYaCHHKIB CyJOBOTO IpO-
necy. Bianosigno 1o ctr. 7 KpuminansHOTO mpo-
LIECYAJIBHOIO KOAEKCY YKpaiHu A0 3arajlbHUX
3acaJl KpUMIHAJIBHOIO MPOBAKEHHS HAJICKHUTD
roBara Jio JIFOJIChKOi T1IHOCTI.

0.3. Xorurcbka-Hop 1iyikom ciryniHo 3a3Ha-
4ae, 110 MOBara € MOpPalbHO-ETUYHOIO KaTero-
pieto. lle MOpalbHO-CTUYHHUI TPUHIUI, SKUN
BUMAara€ CTaBJICHHS JO 1HIIOI JIIOMUHU SK [0
ocobucrocti. BoHa IiIKOM CIIyIIHO MmiaKpec-
JIIO€, IO «IIOBAra 1HIIUX MOYUHAETHCS 3 TIOBAaru

3 BaHramopchKi MPUHIMATH MOBeMiHKK cyamiB. 19.05.2006.

Pesomroniss Exonomiunoi ta Cormiansaoi Pagu OOH Bing
27.07.2006. Ne 2006/23. URL: https://zakon.rada.gov.ua/
laws/show/995_j67#Text.

4 Komeke CyIIiBChKOI €THKH, 3aTBeppKeHH# X 4eproBumM
3’i3nom cymniB Ykpainum 22.02.2013. URL: https://zakon.rada.
gov.ua/rada/show/n0001415-13#Text.
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no cebe («s moBakaro cede, TOMy HE JT03BOJIO
1HIUM cebe 3HeBakaTh»). Ta HaBHmaku: moBara
IHIIMX Ja€ MPHUBIA AN IMOBard camoro ceobe
(«1 TOBaXaro IHIIMX, TOMY IO s ITOBa)Xaro
cebe»)»’. Tomy Hacammepen TmoBara € HeE0O-
XI1JTHOIO CKJIQJIOBOI0 YaCTHHOK B3a€EMOIIT Cymy
3 yciMa y4yaCHHKaMH CyJ0BOTo mporiecy. JlemoH-
CTPYIOYH CBOIO IIOBary /0 yYaCHHKIB CYIOBOTO
IPOBAJKCHHS, Cy/JIs BIPaBl OYIKYBaTH Ta BUMa-
raTv moBarv Jo cede 3 iXxHbol cTopoHHU. | Xoua
MOBAXKATH CYJI € 000B’SI3KOM YYaCHHUKIB CYIOBOTO
mporecy, Mo 3a0e3MeuyeThCsl BIAMOBIIHUMH
3axXofaMH TIPUMYCY, TPOSBU 3HEBaru 3 OOKy
CYIIl HaBpsJ YH TOPOKYBATUMYTh ITO3UTHBHI
eMOILlii, IPOBOKYIOUM YYaCHHKIB Ha BiJIOBITHY
peakiito. Ile cTae oyeBUIHUM 3aBASKW HasBHIN
JUCUUIUTIHApHIN npakTuui. [Ipore nepm Hixk 10
Hei 3BEpHYTHUCS, TTOBEPHEMOCS JI0 BIAMOBITHUX
MOJIOKEHb KOJICKCY.

Otxe, cepen HopM KosiekCy akLIeHT Ha moBary
JI0 YYaCHMKIB CyIOBOTO HpoOIEcy 3poOiIeHo
y TaKuXx:

— cT. 8, sKa mepenbadae, 1O CyAAs TOBU-
HEH 3/IHCHIOBaTH CYIOYMHCTBO B MEXKax
Ta B TMOPSJAKY, BH3HAYEHUX NPOIECyaTbHUM
3aKOHOM, 1 BHUSIBJISITA NPHU IIbOMY TaKTOBHICTb,
BBIWIMBICTh, BUTPUMKY i 1OBary 70 y4aCHHKIB
CyZIOBOTO TIPOIIECY Ta IHIITUX 0Ci0;

— CT. 9, BIAMOBIAHO 0 SKOi Cyaasl Mia 4ac
371 CHEHHS TIPABOCY//ISI HE TOBHHEH JOIMYCKaTH
MPOSIBIB HETIOBATH JI0 JTFOIMHU 32 O3HAKAMH PacCH,
CTaTTi, HAIIOHAJIBHOCTI, PEJIrii, MOJITUYHUX
MONISIAIB, COIIAIbHO-EKOHOMIYHOIO CTAHOBHIIA,
(GI3UYHUX BaJl TOIIO Ta JIO3BOJISITH 1€ THIITUM;

— ct. 11, 3rigHO 3 KOO Cy/Isi TOBUHEH IPO-
SBJIATH TIOBAary N0 IpaBa Ha iH(OpMaIlio mpo
CYIOBUH PO3TIISA] Ta HE JOMYCKATH MOPYIICHHS
NPUHIIMIY TIACHOCTI mporecy®.

I3 HaBemeHOro BUAAETHCS, MIO TOBara Jo
YYaCHHKIB CyHOBOTO TIPOILIECY HEPO3PHUBHO
OB ’s13aHA 3 TAKUMH MPUHLIUIIAMH, SIK PIBHICTb,

5 Xorunceka-Hop 0.3. JleonTomoriuni 3acaad B3aeMOii

aJIBOKara Ta Cy/1y B MpOIeCy 3A1HCHeHHs CylourHCTBa. Hay-
KOBUIL GICHUK YIC20p00CbK020 HAYIOHATIbHO20 YHIGepCUmemy.
Cepis Ilpaso. 2018. Bun. 51. T. 2. C. 161-164.

¢ Komekc CyMTiBCHKOI €THKH, 3aTBepKeHui XI deproBum
3’i3mom cynniB Ykpainu 22.02.2013. URL: https://zakon.rada.
gov.ua/rada/show/n0001415-13#Text.
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HEIMCKPUMIHALIS ~ YYaCHUKIB  IPOBAJKCHHS,
a TaKoXX TIIACHICTH CymoBoro mporecy. Okpeme
MiCIle B [[OMY JIOTIYHOMY DS/l CIifl BiABECTH
0€3CTOPOHHOCTI (HEYNEepPEeHKEHOCT1) CYII, sKa
€ CKJAQJHUKOM IIpaBa Ha CHpPaBEUIUBHIA CYI,
3aKkpirieHoro y cT. 6 KoHBeHIii mpo 3axuct npas
JTIOMIMHU Ta OCHOBOMOJOXHHX cB0oOOA. I xoua
0€3CTOPOHHOCTI Cy/Il BIABEJEHI OKPEMI HOPMH
Konexkcy, cnig BU3HATH, 110 Oy/Ib-5IKi TOPYIICHHS
3acaj PIBHOCTI YYaCHUKIB CyJOBOTO TPOIIECY, X
JMCKpUMIHALISL CTaHE INPHBOAOM CYMHIBATHCS
y HE3aaHTXKOBAHOCTI CY/I/1, HOTO 00’ €KTUBHOCTI
Ta HEYNEPEHKEHOCTI.

Y baHramopcbkux TMPUHIMIAX TOBEAIHKA
CYIIIB 3a3HAYAETHCS, IO CYIS MA€ yCBIIOMITIO-
BaTH Ta YSABJIATH COO1 Pi3HOPIIHICTh CYyCIUIBCTBA
Ta PI3HHULIIO, 1110 BUIUIMBAE 3 6aratbox JHKEped. ..
[lin yac BUKOHAHHS CBOIX CYIOBHX O0OB’S3KIB
Cynlsi HE TIOBHHEH CJOBaMHU YU TIOBEIIHKOIO
JEMOHCTPYBaTH TPUXWIBHICTE YH yIIEepepKe-
HICTB 10 Oyab-sKOi 0COOM 4M IpymnH 0ci0, Kepy-
FOUMCh IPUYMHAMH, [0 HE CTOCYIOThCS CIIPAaBHU .

KoncynpratuBHa paga €BpONEHCHKUX CY/JIIB
13 I[OTO TIPHUBOJYy TAKOX HATOJIOIIYE, IO CYIJII
MOBUHHI BHMKOHYBAaTu CBOI OOOB’S3KH, YHUKa-
10un (HaBOPUTHU3MY Ta TPOSBIB yHEPEIKEHOCTI
gy cummnartii. ...BoHM NMOBHHHI J€MOHCTpYyBaTH
OJTHAKOBO HEOOXI1JIHYy yBary CTOCOBHO BCiX 0Ci0
(cTopiH, CBiJKIB, aJBOKaTiB TOIIO) 0e3 po3pi3-
HEHHSI, B OCHOBI SIKOTO MOXYTh OyTH HE3aKOHHI1
MiJCTaBu a00 HEHAJEe)KHE BUKOHAHHS CYIIIB-
cbkuX (QyHKIiH. ...Cyaal TakoK MOBUHHI BUKO-
HyBaTH CBOi (DyHKIi, KEpyHOUHCh MPUHIUIIOM
PIBHOIIPABHOTO CTABJICHHS JI0 CTOPiH, YHUKAIOUU
OyIb-sIKO1 yrHepemKkeHoCcTi abo Oyap-sKoi Jauc-
KpUMIiHaIli, TATPUMYIOYH PIBHOBAry MiX CTO-
poHaMH Ta 3a0e3Me4ylouH CIPaBEJIUBHIA PO3-
IJISIIT CTIPaBH JUTS KOXKHOIT 31 CTOpin®,

7 BaHrajgopchbKi NPHHLMIHK MOBEAIHKH cyaais. 19.05.2006.

Pesomroniss Exonomiunoi ta Cormjansaol Pagu OOH Binx
27.07.2006. Ne 2006/23. URL: https://zakon.rada.gov.ua/
laws/show/995 j67#Text.

8 BucuoBok Ne 3 (2002) KoHcynsraTHBHOI paan €BpoOmeii-
CbKHX cynai 1o yBaru Komirery minictpis Pagu €Bpomnu npo
HNPUHIWIH Ta TPaBUIA, SKi PEryIOI0Th MOBEIIHKY CYIUIIB,
30KpeMa MUTaHHs €THKH, HECYMICHOT MOBEIIHKU Ta HEyTepe-
mxeHocti. URL:  http://www.viaduk.net/clients/vsu/vsu.nsf/
(print)/58F4A4DD76AACFD0C2257D87004971A6.
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Xoua HaBe/ICHE BBAYKAETHCS JOTMOIO ISl CYI-
JIBCBKOI CIIJIBHOTH, OKpeMi 11 MpeacTaBHUKH
JEMOHCTPYIOTh 1HIII MiIXOM Y CBOTH JISUTBHOCTI.

Taxk, HanpukIaa, K BUTIKae 3 pimmeHHs [lep-
moi Jucuurmninapuoi manatu Bumoi paam
npaBocynas Big 27 muctomaga 2020 poky
Ne 3279/1an/15-20, cynns KuiBcbkoro oxpy-
HOTO aJMIHICTpaTuBHOTO cyay b., po3msmatoun
CIpaBy, SKa CTOCyBajacsi BHJaul HETOBHOIIT-
HIl 0c001 macmopra y BUIVISAI KHIDKKH 3aMiCTh
ID-kapTKH, «IposBUIIA HETOBary /10 YYacHHUKIB
CY/IOBOTO TIPOIIECY, 3HEBAKIMBO KOMEHTYIOUH
3MICT TIO30BHOI1 3asBM Yy HETIPOLIECYaIbHUHN CIIO-
10, OIIHIOIOYHN JTOKA3H, SIKHMH BOHAa OOTPYHTO-
BaHAa, KOPETYIOUM TIOSICHEHHS TO03MBaya, HOTO
JIOHBKH Ta MPEJCTaBHUKA, JOMYCKAIOUU 3HEBAXK-
JMBI BUCJIOBIIOBAHHS HA iXHIO aJpecy, AEMOH-
CTPYIOUM 3BEPXHICTh Ta BKa3ylud Ha HeoO0i3-
HaHICTh IO3UBaYa y YMHHOMY 3aKOHOJABCTBI,
MIIBUIYIOYH TOH». Takuii BHCHOBOK OyB 3po-
OJeHwil Ha MiJCTaBl aHATI3y TEXHIYHUX 3aIUCIB
CyIOBOTO 3aCilaHHs, SKI TPOACMOHCTPYBAJH,
o0 CyAas BKHMBala OOpa3iuBi, 3HEBAXKIWBI,
3BEpXH1 BHUCIJIOBJIIOBAaHHS CTOCOBHO II03MBauya,
HOro HEeTOBHOIITHROI JOHBKH Ta MPEACTaBHUKA.
Jlo npuknaay, BOHa TMOBIIOMHWJIA TIO3MBaya:
«S1 Oymy ciyxaTH TUIBKH T€, IO CTOCYEThCS (ak-
TUYHUX JaHuX. Bamn ¢anTtasii 3 mpuBogy icHYy-
BaHHS JIECh SKOTOCHh KOMIT'IOTepa 1 Tak Jali...B
MEHE HEMa€ 4Yacy JOCIyXOBYBaTH Iii (aHTa3ii,
TUM OUIbIlIe, BOHM HE CTOCYIOTHCS PO3IISAY
1i€i crpaBu». A CTOCOBHO HEMOBHOJIITHBOT, sSIKa
He 3MOIIa BIANOBICTH Ha I MMTAHHS, BUSBHIIA
SBHE pO3JpaTyBaHHs Ta JOIyCTHJIa 3HEBaX-
JUBE 1 3BEPXHE BHCIIOBIIOBAHHS, 3a3HAYMBIIIH,
0 BOHA HABYAETHCA B OJUHAALATOMY KJjaci
1 J0ci HE MOXKe COPMYJIIOBATH CBOKO JTYMKY’.
Sx HACHIZOK, CYUTIO IPUTATHYJIA IO TACIIATLII-
HApHOI BiJIMOBIJAIIBHOCTI, 3aCTOCYBABIIHU 710 HEl
JTUCIUIUTIHAPHE CTATHEHHS Y BUIJISAII MOJAHHS
0po THMYAcoBe, CTPOKOM Ha WIICTh MICAIIiB
BIJICTOPOHEHHS BijJl 3IIHMCHEHHS MPaBOCYIISL
3 T030aBIEHHSAM IpaBa Ha OTPUMAHHS JOIUIAT

0 nanard  Bumoi

3279/1an/15-20.

Pimmennst Tlepmioi  aucuurutiHapHOT
panu mpaBocymas Big 27.11.2020 Ne
URL: https://hcj.gov.ua/doc/doc/4866.
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JI0 TIOCAI0BOTO OKJIATY Cyali Ta 00OB’SA3KOBUM
HarpaBJIeHHsIM cyaai a0 HarioHaapHOT HIKOIH
CyoIiB YKpaiHU A MPOXOKEHHS Kypcy M-
BHIICHHS KBaji(ikallii 3 MUTaHb 3aCTOCYBaHHS
HopM Kornekcy aaMiHiCTpaTUBHOTO CY/IOYMHCTBA
Vkpaiau 1 CymJliBChbKOI €THKH Ta TMOJAIBIIAM
KBaTi(piKaI[iiHUM OIIHIOBAaHHSM ISl TIATBEp-
JOKCHHST 3[IaTHOCTI Cyajl 3A1HMCHIOBAaTH IPaBO-
CYIIs Y BIIOBIAHOMY CY/Ii.

Cuij3a3Ha4uTH, 1110 B KOHTEKCTI OL[IHKH 00CTa-
BUH 3a3HA4Y€HOI CIPaBU TUCHMIUTIHAPHUNA OpraH
HaJaB JOCUTh BaXKJIMBUHN 3 MO3UILIT JOTPUMAHHS
CY[IIBCbKOI €THKHU Ta MPOSIBIB MMOBArM-HENOBAru
JI0 YYaCHUKIB CYIOBOTO IpOILIECY KOMEHTap:
«cynnsaMm Tpeba mam’sATaTd, o MPUCYTHI Yy 3aii
3acigaHHs 0coOM ITOCTIMHO BMBYAKOTH 1 OIIIHIO-
I0Th TIOBEJIIHKY CY/IiB, KOXKEH JKECT CY/Ii, AifO,
norsiz, cyioBo. Came ToMy B CyJJOBOMY 3aciaHH1
CYZJsl TOBUHEH TOBOPUTH SKOMOT'a MEHIIIE 1 CYyTO
B MeXaX, BU3HAUEHUX MIPOLIECYaIbHUM 3aKOHOM,
HE TIOBOAMTHUCS 3BEPXHBO, HE MOpai3yBaTH, HE
MIPOBOJIUTH TIOPIBHSHb, BMITH CIIyXaTH 1 CBOE€-
YaCHO CTaBUTH 3alUTaHHS, 3’SICOBYIOUYM IIUIIE
HEOOXI1H1 JIeTasi Il pO3IVIsoy CIpPaBH IO CyTi.
[Tixg wac mocmiKeHHsI OOCTaBUH CIPaBH Y CYIO-
BOMY 3acCiJlaHHI BiH HE TIOBUHEH BUCIIOBIIIOBATH
CBOIO OI[IHKY, KDUTUYHI 3ayBa)KeHHs» '°.

HaBenenuii npukinag AEMOHCTPYE HE JIMILE
B3a€MO3B’SI30K TPUHIMIIB TOBard, piBHO-
CTi, HEIUCKpUMIHAII, a ¥ 10 B3a€MOJIs CyIi
3 ydYacCHHKaMd CYIOBOTO TPOIECYy 3 MO3MIIl
JOTPUMAaHHS €TUYHHUX 3aca]l BKIIOYAE:

1) BepOasibHy KOMYHIKallilo, sika mnependa-
Yyae CJIOBECHE BUPAKEHHS CYICI0 CBOET IyMKH,
10 TIOBUHHO OyTH €TUYHHM 32 CBO€IO (hOPMOIO,
3MICTOM, IHTOHALIEIO;

2) HeBepOanbHy KOMYHIKALIIO, B SIKIH 3HaUHE
MICII€ BIIBOJUTHCS MOBI Tijla Ta >KeCTIB (KiHe-
cuIli), BUpa3y oomuaust (MiMiIi).

Ocp sK 3 UBOrO NPUBOAY 3a3HAYAETHCA
y KomenTapsx mono banranopcbkux mpuHIU-
B TMOBEIIHKH CYIIIB: «YHEPEIKEHICTh MOXKE
BUSIBIISITUCSL Y CJIOBECHIN abo ¢izuuHiii dopmi.
[Ipuknagom MOXyTh OyTH emiTeTH, 0Opa3ymBi
3BEpPTaHHS, IPUHU3INBI MPI3BUCHKA, CTBOPEHHS

10 Tam camo.
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HETaTUBHUX CTEPEOTHIB, HEBIAJl >XapTH Ha
OCHOBI CTEpEOTHMIB (Ki CTOCYIOTBCS, HaIlpH-
K4, CTaTi, MPUHAIEKHOCTI 10 MEBHOI KYlb-
Typu ab0 pacH 1 T. iH.), IOTPO3H, 3aJSIKYBAHHSI
abo BOpOXI Ail, SKi MalOTh MOXIHUBICTH 3pO-
OWTH BHCHOBOK IIPO HASBHICTH 3B’S3KYy MIXK
pacoBor0 ab0 HAI[IOHAJIBHOIO IPHHAJIEKHICTIO
Ta 3JI0YMHOM, a TAaKOX 3TaJKHU MpO MEBHI 0CO-
OMCTI SKOCTI, 1110 HE CTOCYIOThCSI CIIpaBH. 3a00-
OOHHICTh YM YIEPEHKCHICTh TaKOK MOXYTh
BUSIBIISITUCS. y JKE€CTaX, BUIVISAL YW TOBEAIHII
y cyni abo 1mo3a HuUM. MaHepa MOBEIIHKH MOXe
BKa3yBaTH HA HEJOBIPY /IO CBiAKa 1 THM CaMHM
BIJIMBaTU HEHAJIEKHUM YMHOM Ha CyJ HPUCK-
HUX. Bupas o0nnyust Moxxe cipuiiMarcst CTopo-
HaMHU y CTpaBi, aJIBOKaTaMH, 5Kl O€pyTh y4acTh
y CIpaBi, MPUCSKHUMH, NpenctaBHUKamMu 3MI
Ta IHIIUMH O0COOaMHU SIK CBIIUEHHS YIIEepeIKe-
HOCTI. 3a0000HHICTh YU YIEPEIKEHICTh MOXKYTh
OyTH CKEpOBaHI MPOTU Ti€i YM IHIIOI CTOPOHH,
cBizgKa abo agBokara»''.

Crin 3a3HaUMTH, IO €TUKA BepOATbHOT KOMY-
HiKalii 3 y4acHHKaMH CYJOBOTO IpoIecy 3/e-
OUIBIIIOTO JICKHUTH Y TIOJ1 KOHTPOJIIO CYII1, SIKUMA
YCBIJIOMJIIOE 3MICT CKa3aHUX HHUM CIiB 1 pO3y-
Mi€ TIOCWJ, SIKMA y HHUX 3akiazeHo. Hemapma
JIOCIIIHUKY 3a3HAYar0Th, 110 JIFOIH, SIKI CB1JIOMO
BUOUparoTh mpodecito, 00’ €KTOM SIKOI € JIFOANHA,
MaroTh OPIEHTYBaTHCA Ha 31aTHICTh 10 KOM(OpT-
HOTO, KOMIUIIMEHTApHOIO, MOPAJbHOIO, KOH-
CTPYKTHBHOTO CHUIKyBaHHSA, (hopMyBaTH y cebe
BIJITMTOB1/IHI KOMYHIKAaTHUBHI 3/[10HOCTI 0 TaKOTO
CHUIKyBaHHA. SIK OuH 31 HUIAXiB (OPMYBaHHS
mpodeciiHOi KOMIIETEHTHOCTI KOMIUIIMEHTap-
HOTO CHUIKyBaHHS (TOOTO KOMYHIKaTWBHUX 3[Ii-
OHOCTEI) BOHU PO3IVIAAAI0Th KOACKCH Mpodeciii-
HOIT eTHKH 2.

Haromicth  ocoOmmBicTIO  HEBepOaIbHOI
KOMYHIKallii € ii mepeBakHO HECBIIOMUIN Xapak-

I Komenrapi momo baHragopcbkux NPUHIMIIB IOBe-

miHKA cyauiB. Yrpasiinas OOH 3 HapKOTHKIB Ta 3JI0YMH-
Hocti. 2007. C. 67. URL: http://rsu.gov.ua/uploads/article/
komentari-bangalorski-9818bfbb11.pdf.

12 Jlozomii B.O. HOpuanuna eruka sk OIMH i3 Opi€eHTH-
piB KOHCTPYKTHBHOTO CIUIKYBaHHS Yy MPaBOBOMY IMPOCTOPI.
URL: http://dspace.khntusg.com.ua/bitstream/123456789/9
44/1/%D0%9B%D0%BE%D0%B7%D0%BE%D0%B2%D0
%BE%D0%B9%20%D0%92.%20%D0%9E.%2022-32.pdf.
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tep. Cynns Moxe He Mio3proBaTd, IO HOro
MiMiKa, TO03a YM JKECT CTaJId IPUBOJIOM JI0
CYMHIBIB y Horo Ge3npuctpacHocti. Lle moxe
OyTH TIOB’S3aHO 3 PI3HOTO PONY KYJIBTYPHUMH
9y HAI[lOHAJTbHUMH OCOOIMBOCTSMHU y4YaCHU-
KiB CyJOBOTO MPOIIECY, IHIIUMH OOCTaBUHAMH
HEIOPUIUYHOTO XapakTepy. Hampukman, sxectu
JOCITITHUKY TOAUISIOTh Ha YHIBEpCaJIbHI, HaIll-
OHaIIbHI, CyOHAI[IOHAILHO MAapKOBaHi Ta 1HAMBI-
NyallbHO crienu(ivHi: «yHIBepCaJbHI — CTUCHY-
THH KyJaK Ha ajgpecy OIMOHEHTa (3HAaK MOrPO3M)
Yy, HaNpuKiIaja, 3HU3YBaHHA IUIeYMMa (3HaK
3MBYBaHHA), CIIIBPO3MOBHUK OMHUPAETHCS TOJIO-
BOI0O Ha JIOJIOHIO (3HaK Hynbru). HarioHampHi
xectu — «OK» — Kijblie, yTBOPIOBaHE HAJIbIIMHU
PYKH: B aHIVIOMOBHMX KpaiHax O3HA4ya€e «BCE
rapaszny; y Opanuii iHTepIpeTyeThes K «HYIbY,
«HIY0TOY»; B SIMOHIT BIH Ma€ 3HAYCHHS «TPOIID».
VY neskux kpainax CepeazeMHOMOD sl LIUM CUM-
BOJIOM BHUPaXAa€ThCs HETPaAAMIliiiHA ceKcyabHa
opieHTalis 0co0u (IePEBaKHO YOIOBIKA)» .

Benuke 3HaueHHS B KOHTEKCTI CYAJIIBCHKOL
€TUKH Mae Mimika cyqai. Bupa3 oGnuuus cymnai
JUISL Y4aCHUKIB CYJIOBOTO IIPOBA)KEHHS HE JIUIIIe
€ TICUXOJIOTITYHHM CHTHAJIOM YMOBHO KOoM(opT-
HOl 4yu auckoMmdopTHOi KomyHikarii. Hampu-
KJIaJ, Takui MIMIYHMHA pyX 3 OOKy cyami, sk
MIIMOPTYBaHHS, MOXE OyTH BUTIYMa4eHHH SIK
3HAK TPUXWIBHOCTI 70 KOToCch abo0, HaBIaKw,
SK 3HEBAXKJIMBE CTaBJICHHA, a00 X SK HATAK Ha
neBHi o0ctaBuHH. ToMy Cy/n/1s TOBUHEH YHUKATH
TaKUX MPOSIBIB.

OpnHiero 3 HaliMEHINI KOHTPOJIBLOBAHKUX CBiJ0-
MicTIO (hopM HeBepOaTbHOI MOBEIIHKU JIIOAUHU
€ 11 mo3a — po3rairyBaHHs Tija Ta pyxu. [lo3a,
Ky 3aiiMae Cyi1s y CyJ0BOMY MpOIleci, TOBUHHA
3abe3neuyBaTy O(ILIHHUN 1 ypOUMCTHI Xapak-
Tep 3MIMCHEHHs TpaBocydas. HuHi HaBpsa 4u
MOXHA YSIBUTH CYHJIIO 13 3aKMHYTUMH Ha CTi
Horamu. [Ipote 10BoOIII YacTO Tparise€ThCsl HA-
MipHa >KECTHKYIALsA 3 OOKy Cyaai, IO MOXe
OyTH BUSIBOM MOTO HEBIEBHEHOCTI, EMOIIOHAb-
HOi HecTalOiIbHOCTI, @ MOAEKYOH 1 BIAKPUTUM

3 OnpxoBnu O.B. HeBepbambHa KOMyHIKAIis SIK CKIIQTHHK

MIDKKYJIBTYpHOI KOMIETeHTHOCTi. Hayxoei 3anucku. Cepis
«Pinonoziunay. 2009. Bun. 11. C. 81-90.
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nposiBOM arpecii. Y 1bOMy acHekTi CyIiBCbKa
€THKa TPAaHC(POPMYETHCS Y JOTPUMAHHS TPaBUIT
CY/IOBOTO €THKETY.

Bognowac cnmin miaTpuMarH TMO3MINIO THX
HAYKOBIIIB, SIKI BBaXKalOTh, 1[0 TOJIOBHE B KOMY-
HIKaTUBHUX BJIACTUBOCTSX OCOOMCTOCTI CYIIl —
HE IMparHeHHs OyTW NMPUEMHUM Yy CILJIKYBaHHI,
a BMIHHS CBOIM BHUIVISIIOM 1 JIIMHM II0Ka3aTH
30aTHICTh, OakaHHS JOCKOHAIO po3ibparucs
y Bcix oOcraBuHax cnpaBu. «Came 1ie 3yMOB-
JIFO€ TIOBAry J0 CYIII 1 0 MPaBOCYIS 3arajioMm,
€ CTUMYJIOM JUIsl YYaCHHKIB TPOIIECY PETEIHHO,
JMOKJIATHO BUKJIANaTH (HaKTH, BIIACHY OIIIHKY,
CBOE PO3YMIHHS THX YW IHIUX (akKTiB. ...y
KOMYHIKaTHBHUX SIKOCTSIX CY/JIl MAIOTh OyTH BiJI-
CyTHI HaJMipHa >KECTHKYJIALIS, IPaTiBIUBICTB,
OpyTalbHICTh, [Ty3yBaHHs, 3aiiBa MOBYAJIbHICTD,
cyaasi 00OB’SI3KOBO TOBHHEH BOJIOIITH TaKHUMH
SIKOCTSIMH, SIK TAKTOBHICTh, BBIWIHBICTh, CTPUMa-
HICTh y MaHEpax MOBEIIHKH, EMOIIISIX, MOBI»'4,

Hacamkineup cii 3a3HaYWTH, IO PO3IIIs-
HYyTI HAaMU B MeXax Ili€l myOmikaiii NmuTaHHsS
CTHKHU B3a€MOJil CyIy 3 YYaCHUKAMU CYIOBOTO
MIPOIIECY HE BHYEPIYIOTh ce0e, OCKIIBKH cam
IpOIIEC B3aEMOII1 € CKIIaIHUM 1 OaraTorpaHHuM,
a CYIUIIBChKAa €THKa OXOIUTIOE IIMPOKHH CIIEKTP
NUCAHUX 1 HETMCAHUX MIPABUJI, BUMOT 1 3a00pOH
MOpaJIbHOTO Xapakrepy. Kpim Toro, sik Mu 3ayBa-
JKyBaJld Ha MOYATKy, €TUKY MOBEMIHKH CYIUII T
yac 3IIMCHEHHS TMpaBOCyIAs CHEIUBIKYIOTh
npodeciiiHi cTaTycu OKpEeMHUX YYaCHUKIB CyIO-
BOTO Tpoliecy (anBokara Tta mpokypopa). [Ipote
3MIACHEHUI HAMU aHaNi3 Ja€ TEeBHE YsBICHHS
PO OCHOBHI €THYHI 3acajid, sIKi € yHIBepCasb-
HUMU Ta SKI BU3HAYAIOTh, CIPSIMOBYIOTH IOBE-
JIHKY CyAJl Y CYIOBOMY IIPOIIECI, @ TAKOX CIIO-
HYKA€ JI0 iX MOAaNbIINX HAyKOBUX PO3POOOK.

BuchoBknu
[TincyMoByt04H, 3ayBa)KMMO, IO A0 BUXITHUX

eTHYHHUX 3acaJl B3aEMOIii Cydy 3 y4aCHUKaAMH
CY/IOBOTO TIPOIIECY CIiA BIAHECTH TaKi MPHUH-

4 3yesa JI.€. BB coLiagbHOrO KOHTEKCTY Ha TIyMa-

YCHHS TOHSTTS «CYAIIBChbKa T0OpouecHICThY). Haykosuil sic-
HUK [3MAinbCbKo20 0epicagHoe0 2YMAHIMAPHO2O VHIGEPCU-
memy. Cepis «Iledazoeiuni naykuy. 2017. Bur. 36. C. 92-98.
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LU, SIK TPUHIUI TOBar, MPUHIMI PIBHOCTI
Ta HEAWCKPUMIHAIIII, TPUHIIUIT O€3CTOPOHHOCTI
(HeymepemKeHOCTl) Cy/A/ll, MPUHIUI TIIACHOCTI.
Ile yniBepcanbHI NPUHIMIH, SKI CKEPOBYIOTh
MOBEIIHKY CY/II ITiJ] 9ac 3A1iCHEHHS TPaBOCYIIs
HE3aJIe)KHO BIiJl Cy0’€KTHOTO CKJIaly YYaCHHUKIB
CYZIOBOTO TIPOIIECY, MPOQECIHHOTO CTATyCy OKpe-
MHUX 13 HUX. BoHM nepeOyBaroTh y TICHOMY B3a-
€MO3B’SI3Ky: MOPYIICHHS OJHOTO JOBOJI YacToO
MIPU3BOUTS JIO TIOPYIICHHS 1HIIOTO.

B3aemonis cynai 3 y4acHHKaMu CyJIOBOTO
MpoIecy 3 NO3UIii JOTPUMaHHS €THYHUX 3aca]]
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BKIItOYae: 1) BepOanbHy KOMYHIKAIilo, fKa
nependadae CIIOBECHE BUPAKECHHS CYICIO CBOET
JTyMKH, 110 TOBUHHO OyTH €TUYHUM 32 CBOEIO
dbopmoro, 3MICTOM, IHTOHaIi€w; 2) HEBEp-
O0anbHy KOMYHIKallilo, B SAKId 3HaYHE Micle
BIIBOJAMTHCS MOBI Tijla Ta KecCTiB (KiHECHII),
BHUpaszy obmuuus (Mimini). Cynai moBUHHI CBi-
JIOMO BUKOPHCTOBYBAaTH BCi iX (OpMHU Ta KOH-
TPOJIFOBATHU CBOi €MOIIii, aJie¢ He Mal4Yu Ha METi
criogo0arucs, a mparuy4u 3a0e3ne4uTu T0Bipy
YYaCHUKIB CyJOBOTO NpPOILECY [0 CBOIX il
1 pIIICHB.
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The scientific article is devoted to the study of general and special features of in vitro embryos as
objects of civil rights in order to clarify their legal regime. In particular, the ability of in vitro embryos
to meet the needs of people in the field of reproductive health is considered, as in Ukraine the only
purpose of artificial creation of embryos outside the human body is the treatment of infertility. The
article is justified the possibility of determining the monetary value of in vitro embryos, which consists
of the costs incurred by patients of the in vitro fertilization program to create embryos, including
preimplantation hormone therapy, medical and genetic diagnosis, if necessary — reward reproductive
cell donors and others. To confirm this position, the author gives examples from world judicial practice.
The possibility of in vitro embryos being in a limited civil circulation is being studied, given the strictly
defined by the legislator circle of persons who can own, use and dispose of them. The article deals with
some features of things that are also inherent in in vitro embryos, including materiality and individual
certainty, because each embryo is irreplaceable. In addition, the author examines the specific features
of in vitro embryos as objects of civil rights, which are the biological activity of embryos, viability,
the ability under certain conditions to develop into a separate full-fledged human body, as well as
the status of genetic information. Attention is drawn to the fact that the in vitro embryo, unlike other
human biomaterials, contains its own unique genome, which distinguishes it from other similar objects,
as well as genetic information about two parents, from whose reproductive cells it actually was formed.
It is justified that the presence of these features does not allow to equate in vitro to embryos things
and apply to them the legal regime of things, despite the fact that such embryos may be a contractual
relationship for the provision of medical services, medical genetic diagnostics, cryopreservation,
donation, etc. In this regard, it is proposed to develop a special legal regime for in vitro embryos, which
takes into account the specifics of the studied object of civil rights.

O3Haku eMOpioHIB in Vitro sik 0c00J1MBUX 00’ €KTIB HUBLILHUX NPaB

Kpywenvnuyvka I'anna Jleonioiena

KaHOUuoam 1opuoUYHUX HAayx,

cmapuiutl 8UKIA0a4 Kagheopu YyusiibHO-NPABOBUX OUCYUNIIIH
Hayionanvnoi akademii suympiwnix cnpas, Yxpaina

Beryn

VY 3B’s3Ky 13 PO3BUTKOM MEAMLIMHH, 30KpeMa
y cdepi 3aCTOCYBaHHS JOTMOMDKHUX PENPOIyK-
TUBHHUX TEXHOJIOTiH, yBary BYEHHX-IIPABHUKIB
yce Oinbllie TpHUBEpTAE TaKUH 00 €KT IOCIi-
JDKEHHSI, SIK eMOpiOHW, CTBOpPEHI B YMOBax in
vitro, To0TO y 1aboparopHOMy TOCYi. 30KpeMa,
y TIPABOBIii JIOKTPUHI CKIIAIOCS TPU OCHOBHI ITi/I-
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XOJT J10 pO3YMiHHS ITPaBOBOTO CTaTycy eMOpioHa
in vitro: sk cy0’ekTa mpaBa, K 00’€KTa IpaBa
Ta K SBUINA sui generis. BonHowac 3 mpakTnyHoi
TOYKH 30py 3 OIVISIy Ha MPaBOBIJHOCHHH, SIKI
CKJIQJIAlOThCs IIOJI0 CTBOPEHHS, BUKOPHUCTAHHS
Ta PO3MOPSIKEHHS eMOpioHamMH in vitro, mpa-
BOBUH CTaTyC OCTaHHIX OJMM3bKHI 0 00’€KTiB
IUBLIBHUX ITpaB. Came AJis NiATBepPKEHHS TaKoi
MO3MLIT BUIAEThCS HEOOXITHUM BCTAHOBHUTH, UM
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npuTaMaHHi eMOpioHaM in vitro 3arajbHi O3HAKH
00’€KTIB IMBUIBHUX MpaB, a TAKOXK TOCITIAUTH
HAasBHICTh CHENU(IYHUX O3HAK, SIKI BUIUISIOTH
eMOpioHH in vitro cepen iHMUX 00’€KTIB 010-
JIOTIYHOTO TOXO/DKCHHS Ta BUMArarmTh PO3po-
OJIEHHS JIJ1s1 HUX 0COOJIMBOTO IIPABOBOTO PEIKUMY.

3 omiany Ha BUKIAJECHE METOK CTaTTi
€ TOCIIPKEHHS 3arajbHUX Ta CHeliaTbHUX 03HAK
eMOpIOHIB in Vitro sik 00’ €KTiB IIMBUIFHUX HPaB.

Bukiiax ocHOBHOrO Marepiainy

O6c¢Tor0104M NO3HULII0, 110 eMOPIOHH in Vitro
€ 00’eKTaMu ITMBUIBHKX TTpaB, HEOOX1THO BHU3Ha-
YUTH, JI0 SIKOTO caMe BUAY 00’ €KTiB HHUBUILHUX
MIpaB BOHH HAJICXKATh.

Tak, y ct. 177 IIK VYkpainu BH3Ha4Y€HO, 110
00’€KTaM¥ IMBUILHHUX TIPaB € pedi, y TOMY YHCI
rpoml Ta IiHHI Tamnepu, iHIle MaiHO, MaiHOBI
MpaBa, pe3ylbTaTd PpoOIT, MOCIYTH, PEe3yIbTaTh
IHTENEeKTyalIbHO1, TROPYOI TisTbHOCTI, iH(OpMarlis,
a TaKOXX 1HIII MaTepiaibHI 1 HemarepianbHi Omara.

Ha nymky 10.®. [Ipy>xuninoi, eMOpioH in vitro
BI/IMOB1/1a€ BCIM O3HAKaM 1HAMBITyaJIbHO BHU3HA-
YEHO1, PyXOMO1, HeTIOIILHOI Ta CIIOKUBYOI pedi'.
Taxoi x mo3wurii gorpumyerbest A.C. [1labGanoBa,
BKa3ylOuH, 1110 eMOPIOHU JIIOMHY 1N Vitro Hae-
JKaTh JI0 peuei 1 3a CBOIMU O3HAaKaMH € 1HAMBI-
NyaJTbHO BU3HAYEHUMU, PYXOMHUMH, CKJIaTHUMHU,
CIIO)KMBYMMH, HEIOAIIBHUMH a00 NOMUILHHMU
pedamu?®. €.C. Kauninina 3a3Havae, 1mo emo-
PIOH In Vitro € mMpeIMeTOM MaTepiaabHOTO CBITY
(Mae pedoBe 30BHIIIHE BUPAXKEHHS), epedyBae
y BOJIOJIHHI JIFOIUHU 1 CIYTY€E 3aJI0BOJICHHIO i1
notped, 30kpeMa y cdepi OXOPOHHU 370pOB’S’.
3 Touku 30py B.O. Tpy6iHoi emOpioH € moxij-

' Jlpyxununa }0.®. [IpaBoBoii pexum 3MOpHoHa in vitro.

JKypuan poccuiickozo npasa. 2017. Ne 12. C. 134.

2 IllabanoBa A.C. IIpaBoBoif pekxuM 3MOpPHOHA YeTOBEKA
in vitro: o0uIye HOKYMEHTHI [0 IIpaBaM YelIO0BEKa M HAIHO-
HanbHOe mpaBo. Journal of Legal and Economic Studies.
2019. Ne 3.

3 Kamuanua E.C. K Bompocy 06 sMOpuone in vitro kak
00BEeKTe rpaskIaHCKUX NpaB. Enucelickue npasogvle ymeHus.
cOopHUK Hay4HBIX crareil no marepuanam XIII MexyHnapoa-
HOW HayYHO-TIPAKTUYECKOW KOH(EPEHIMU CTYIEHTOB, acIl-
paHTOB M MOJOIBIX Y4eHbBIX, T. KpacHosipck, 25-27 ampens
2019 r. Kpacnosipck : OOLIECTBEHHBIII KOMUTET MO 3aIlUTe
npaB yenoseka. Kpacnospck. 2019. C. 67.
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HUM PENPOLyKTUBHUM OioMarepiaioM, sKUH BiJl-
HOCSTB JI0 peueii, 00MeKeHUX B 000poTi‘.

I3 TakuM TiAXOA0M KaTErOpUYHO HE TIOTOIKY-
etecs J1.O. benoa, 3a3Hadarouu, mo eMOpioH
HEe MoOXke OyTW BiJIHECEHO J0 Kareropii peueit
1 MaiiHa B LUJIOMY, OCKIJIbKM BIH HE Ma€ TOY-
HOI BapTiCHOI OLIIHKH, T'POILIOBOTO €KBIBAJICHTY,
aJKe 11e CyMepevyuTh OCHOBaM Mmopaii’. Takoxk
y pillleHHI €BPONENCHKOro Cyy 3 MpaB JIIOAUHU
«ITapimno mportu Itamiy» (2015) 3ragyerbes, 1o
eMOpiOHaM in Vitro HeIOMyCTUMO HaJaBaTH €KO-
HOMIYHY I[IHHICTb, TOMY iX HE MO’KHA KBTI (PiKy-
BaTH sIK pedi’.

Ha nymxy H.M. KBiT, BapTO yHHMKaru Bij-
HECEHHsI eMOpIOHIB in Vitro 10 peyei, 1 BiTUu3-
HSIHE 3aKOHO/IaBCTBO TMOBHMHHO TPAKTyBaTH IX
SK pe3yabpTar pealisaiii mamieHToM/TalieHTaMu
iXHIX PeNPONyKTUBHUX MpaB’.

Buaxxenoi nosutii qorpumyetscs [.B. Cna-
cubo-dareeBa, BKa3yOuH, 10 TakKli 00’€KTH, K
eMOpiOHH 1in Vitro, ICHYIOTH 1032 JIOICHKHM
OpraHi3MOM, HE € HEPO3PUBHO TOB’S3aHUMH 13
Cy0’€KTOM, O3BOJISIFOTH BUPILIYBAaTH MPOOIEMH
¢b13uuHOT 0c0o0HU, 30KpeMa y chepi pernpoyKTHUB-
HOTO 3/IOPOB’sl, 1 Yepe3 MOMUT Y MEAUIINHI € THM
Omarom, sike Girypye y npaBoBOMY CEpEIOBHIII®.

s 3’sicyBaHHS CYyTHOCTI eMOpioHa in vitro
BHUJIA€THCA HEOOXITHUM JOCITIUTH  CIIEpPITy
OCHOBHI IpHUTaMaHHI iM O3HAKH, CEpel SKUX
JOIUTPHO BUAUIMTH 3arajibHi, XapakTepHl s
BCiX O0’€KTIB IIMBUIBHHUX MpaB, Ta CIelialbHi,
BJIACTHUBI JIUIIIE eMOpioHaM in Vitro.

Tak, omHi€0 13 HAHBAXKIMBIIIUX, SK 3a3Ha-
yae FO.€. Xonuko, 3arajbHHX O3HAK 00’ €KTIB
[UBIIBPHUX IIpaB, II0 Ja€ MOXJIMBICTh BHU3HA-
BaTU 00’€KTaMU IMBUIBHUX TPaB 1 MaTepiaibHi,

4 TpyOuna B.A. Tkauu u OpraHbl 4ejoBeKa Kak OOBEKTHI

TPOXAAHCKHX TpaB : aBroped. OHC. ... KaHA. IOPHI. HayK:
12.00.03. Mockaa, 2020. C. 15.

5 benosa JI.A. TIpaBoBas npupoaa emOproHa in vitro. Lex
Russia. 2019. Ne 151. C. 124—125.

¢ TlocranoBa €CILI Big 27 cepmust 2015 p. y cmpasi
«ITapimno nporu Iramii» (ckapra Ne 46470/11). Ilpeyeoenmu
Esponeticokoeo Cydy 3 npas noounu. 2015. No 12.

7 Ksit H.M. LluBuIbHO-TIPaBOBI ()OPMH CTBOPEHHS Ta BUKO-
puctanHs 6i00aHKiB B YKpaiHi : aBToped. AMC. ... IOK. IOPUI.
Hayk : 12.00.03. JIsBiB, 2020. C. 10.

8 Cnacubo-®areeBa 1.B. Buan 00’€KTiB HUBIIBHHUX MPAB.
Yaconuc yusinicmuxu. 2015. Bun. 18. C. 15.
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1 HemarepianbHi Onara, € X 37aTHICTh 3aJI0BOJIb-
HSATH MEBH1 OTPEOU JIFO/IEH, BUCTYIIATH JIJIST HUX
NEBHUMH MPEAMETHUMHU wLiHHOCTSIMU’. ToOTO
WIOeThCA caMe Tpo HEOOXITHICTh HasSBHOCTI
B 00’€KTa LUBIJIBHUX MPaAB BIAKPUTUX KOPUCHUX
BJIACTUBOCTEH, JIe KOPHCTH PO3YMIETHCS SIK MOJIET-
IICHHSI, JOMOMOra, MiJCHIp’s, MOKpaIleHHS,
Buroga, Omaromonyuust'’. EmOpionam in vitro
MpUTaMaHHA BKa3aHa O3HAKa, OCKIIbKA METOIO
iX CTBOpEHHS € JIIKyBaHHS O3, 30Kpema,
y Tlopsiaky 3acTocyBaHHSI JOMOMIKHUX PENpo-
JTYKTUBHUX TEXHOJIOTIM B YKpaiHi, 3aTBepKe-
HoMy Hakazom MiHicTepcTBa OXOpOHHU 340POB’ st
Vkpaiau Big 09.09.2013 Ne 787 (mamni — [Topsimox
3actocyBanHs JIPT), BU3Ha4eHO, IO JOMOMIXHI
PENPOIYKTUBHI TEXHOJIOT1] — 116 METOAMKH JIIKY-
BaHHS OC3IUTIAA, 32 SKUX 3aIUTiIHEHHS PEnpo-
JTYKTUBHUX KIIITHH, CTBOPEHHS €MOpIOHIB Ta iX
PO3BUTOK 10 MEPEHECEHHS Y MaTKy MaIll€HTKH
Bi1I0yBaeThcsi B ymMoBax in vitro (y creriaib-
HOMY J1aboparopHOMy mocyai). TakuM 4YuHOM,
KOPHCHI BIACTHBOCTI €MOPIOHIB in Vitro mossra-
I0Th Y 3aCTOCYBaHHI 1X JJIs1 JIIKyBaHHs O€3TUTi s
Ta MOYKJIMBOCTI pealli3yBaTy MpaBo JIFOJWHUA Ha
PENPOAYKIIIIO.

[Ile omHi€r0 XapaKTEpHOIO O3HAKOK 00’ €KTIB
LIUBUIBHUX MpaB, KPIM OCOOMCTUX HEMaHOBUX
OJar, € MOKJIMBICTB iX TpomIoBoi oriHku. Came
3 II€I0 03HAKOIO MOB’13aHO HAMOIbIIEe JUCKYCii
CTOCOBHO BH3HaHHS €MOpIOHIB in Vvitro 00’€k-
TaMU [UBIIBHUX MpaB. [IpoTUBHUKY 11i€T TTO3U-
1ii BKa3yroTh, III0 BapTiCHA OI[IHKAa eMOPIOHIB in
Vitro SIK TOTEHI[IHHOTO JIIOJCHKOTO JKUTTS TMPH-
3BOJIUTH JI0 TIEPETBOPEHHS iX Ha TOBap Ta CyIie-
pEeYUTh HOpMAM MOpaJIi.

BonmHowac mocuTh OOTPYHTOBAHOIO € IyMKa
po Te, 0 eMOPIOHH in Vitro MaroTh TPOIIOBUI
€KBIBaJICHT, OCKUIBKHU X CTBOPEHHSI OTUIAYY€ThCS
NarieHTaMy MporpaMu IITYYHOTO 3aIlliTHEHHS,
Kl MOXXYTh HECTH 3aTpaTd y TOMY YHCI Ha
OTPUMAaHHS JJOHOPCHKOT CIIEPMH Ta OOLIUTIB, TOP-
MOHAJIbHY MPEeIMIUIaHTAIlIMHY irOTOBKY Opra-

®  Xomuko FO.€. CuiBBinHomuieHHs: 00’ €KTa IUBLUIBHKUX TIpa-

BOBIJHOCHH (TIpaB) Ta 00’ €KTa LUBUIHLHO-IIPABOBOTO JIOTO-
Bopy. fOpuouuna Yxpaina. 2009. Ne 3. C. 55.

10 Cuimuenko C.O. TToHATTS 00’€KTa IUBIIBHOTO TpaBa 3a
K Vkpainu. I1paso Yrpainu. 2007. Ne 12. C. 80— 84.
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HI3MYy KIHKH 70 3alUliTHEHHs, Ha 30epiraHHs
KPIOKOHCEPBOBAHUX PENPOAYKTHUBHUX KIITHH
Ta eMOpIOHIB in vitro Tomo''.

JlomiyibHO 3BEpPHYTH yBary Ha Te, mo B Kanani
ta CHIA Bxe 3 SBISIOTHCS CyIOBI PIlIEHHS, IO
MATBEPDKYIOTh T€3y MPO MOXKIIUBICTH BCTAHOB-
JICHHSI TPOILOBOIO EKBIBaJICHTY €MOpIOHIB in
vitro. 3okpema, cyn y Canoepi (Onrapio, Kanama)
y 2018 polii BU3HAB 32 KIHKOIO MPaBO BIACHOCTI
Ha eMOpIOH, SKMl BH3HAYMB CBOIM PIIICHHIM
came sIK «BJacHICTh». KpiM Toro, cya HaBiTh po3-
paxyBaB TPOILIOBY BapTiCTh eMOpiOHA, BUXOISTIN
13 BUTpAT, sKi Mapa 3ariatuia KIHIM Ui CTBO-
peHHs eMOpioHa 13 JOHOPCHKHUX PEIPOAYKTHBHUX
k1iTuH. Cyzom Oys0 BCTaHOBJIEHO, IO KOJIUIIIHE
TIOJIPY>OKsST BUTpATHIIO 2875 nomapiB 3a eMOpioH,
TOMY BIJICOTOK YOJIOBIKA CTAaHOBHUTbH IOJIOBHHY
miei cymu — 1438 nomapis'?. OTxke, 1Mo CyTi Ccya
yKa3aB Ha MOJKJIMBICTb OTPUMAHHS YOJIOBIKOM BiJ
KOJIMIIIHBO1 JAPY>KUHU TPOIIOBOI KOMITCHCAIlli 3a
YacTKy y MpaBi BIACHOCTI Ha eMOPiOH, BUXOASTYH
3 TIO3WIIH, 10 KPIOKOHCEPBOBAaHUI €MOpIOH in
Vitro € HeTOAUTLHOKO PIUYo.

Tak camoy 2019 porii AnensmiiHuii cy/1 mraTy
Oraiio B CIIIA yxBanuB pillleHHS y CIIpaBi 3a
MTO30BOM JI0 KJITHIKH PENPOAYKTUBHOT METUITTHI
YHIBEpCUTETChKUX JIiKapeHb y KiiBienai micis
TOTO, sIK TproIM3HO 4000 eMOPiOHIB 1 HE3aruIiI-
HEHMX si€llb Oy 3HHUIICHI Yepe3 HeCHpPaBHICTb
Mopo3wibHOI Kamepu'>. Cymom Oyii0 BCTaHOB-
JICHO, IO 3HUILEHI eMOpPIOHM € «BIIACHICTION,
OTXe, TI03MBadi MalOTh MPABO HA TPOIIOBY KOM-
MEHCALlil0, 110 CKJIAAEThCA 3 TIOHECEHHUX 3aTpaT
Ha CTBOPEHHsI eMOpIOHIB Ta iX 30epiraHHs TOIIIO,
a TaKoXX Ha BIAIIKOTYBAHHS MOPAIbHOI HIKOAH
y 3B’SI3KYy 13 HETIONIPAaBHOIO BTPATOIO MaifHa.

Takum 4MHOM, HE3Ba)KAIOYHM HA MOTEHIIHHY
MOXJIMBICTH €MOpioHa in Vitro pO3BUHYTHCS
y JIIO[ChKE JKUTTS, Ha CTajii A0 IMIUIaHTaIil

1" Robertson J.A. Ethical and legal issues in human embryo

donation. Fertility and sterility. 1995. No. 64(5). P. 885-894.
12 Erin Lepine. Can an embryo be treated as “property”? 2018.
URL: https://nelliganlaw.ca/blog/family-law/can-an-embryo-
be-treated-as-property/ (nara 3sepuenns: 05.01.2021).

3 Richard Vaughn. 24 May 2019 Ohio Appeals
Court Affirms Embryos are not Persons. 2019. URL:
https://www.iflg.net/ohio-appeals-court-denies-embryo-
personhood/ (nara 3BepHenns: 30.12.2020).
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y MaTKy Malli€HTKU IX MOXKHA OLIIHUTH, OCKLIBKHI
BapTICTh eMOpiOHA in Vitro CKJIaaeThes 13 M-
KOM pealbHUX 3aTpaT MAIl€HTIB, SKi BOHHU
TOHECU y 3B’SI3Ky 31 CTBOpPEHHSIM eMOpioHa in
Vitro i3 B1acHUX a00 JOHOPCHKUX PENPOAYKTHUB-
HUX KJIITHH.

BonHovyac yHUKHYTH TpakTyBaHHs eMOpPiOHIB
1n Vitro ik 3BUYaifHOTO TOBApPYy MOKHA 32 JJOTIOMO-
TOI0 BU3HAYEHHS TPETHOI O3HAKH, IIPUTAMaHHOI
00’€KTaM IUBUIBHUX TIPaB, Y TOMY YUCI eMOpi-
OHaM in vitro — o6oporo3aatHocTi. OCKIIBKY Mij
000pOTO3AATHICTIO TPUUHATO PO3YMITH 3/1aT-
HICTh 00’€KkTa nepedyBaTu y HUBLIBHOMY 000-
pOTi, CJIi BIA3HAYUTH, IO Y JOKTPUHI ITUBLIb-
HOTO TpaBa IijJ HUBUIBHUM 000POTOM 3a3BHUail
MalTh Ha yBa3l NMpaBOMIpHE BiAUyKeHHs abo
nepexiz 00’€KTiB IUBLUIHHOTO MpaBa BiJ OTHIET
ocobu mo immoi'*. Crarrero 178 IIK Vkpa-
iHM BU3HAUEHO, M0 OO’€KTH IMBUIHHHUX IpaB
MOXYTb Mepe0yBaTu y BUILHOMY 00O0pOTi, OyTH
00MeKEeHO 00OpOTO3AaTHUMU (HAJEKATH JIUIIE
MIEBHUM YyYacHUKaM OOOpOTy 4YM TmepeOyBaTh
B 000POTI TIIBKHU 32 CHEI[IaIbHUM JI03BOJIOM) 200
B3arajii BWIyYEHUMH 13 IUBIILHOTO 000poTYy. I3
KOMIUIEKCHOTO aHaJi3y BITYM3HSIHOTO 3aKOHO-
JTAaBCTBA MOXKHA 3POOUTH BHCHOBOK, IO €MO-
pioHH in Vitro € oOMeXeHO 000pOTO31aTHUMU
00’€KTaMH LMBUIBHUX TIpaB, OCKIIBKM BOHH
MOXXYTh HAJIE)KaTH BU3HAYCHOMY KONy CyO’€K-
TiB, 30KpeMa IMaIieHTaM MporpaMu 3aruTiTHCHHS
in vitro, a TakoX 3aKjajJaM OXOPOHH 30pPOB’s,
AKl BIMOBIAAIOTh BUMOTAM, TIepen0adueHuM
[Topsaxom 3acrocyBanns JIPT. IIpu ubomy Bka-
3anui [lopsanok pomyckae ykKiIaa€HHA Yrogu
MIDX MallieHTaMu IPOTpaMu 3aruliJHEHHSI in Vitro
Ta 3aKjaJaMd OXOPOHM 370POB’S MPO KPIOKOH-
cepBallil0 HEBUKOPUCTAHUX eMOpiOHIB Ta 30epi-
raHHs KPIOKOHCEPBOBAaHUX €MOpPIOHIB Yy BIAIO-
BigHMX KpiocxoBumax. Kpim toro, Ilopsaxom
3actocyBanHs [IPT mnepenbayeHo MOXIHBICTH
YKJIQJIeHHsI YTOAM OO JIOHALi KPIOKOHCEPBO-
BaHMX eMOpIOHIB in Vitro, BHACIIIOK K01 ITPaBO
BJIACHOCTI Ha HUX MIEPEXOAUTH BiJI MAII€HTIB, IS
JKyBaHHS 031U SIKUX eMOpioHU OYyJ10 CTBO-

4 Cxpumauk B.JI. O60poTo3natHicTh 00’ €KTIB MUBLILHHUX

upas. [ly6niune npaso. 2018. Ne 4(32). C. 191.
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peHO, 10 BHU3HAUEHOI OE3IUTiIHOI MOAPYKHBOT
Napu-pelUITiEHTa a00 KIHKH-PEIUITIEHTA, TKa HE
nepeOyBae y nutobi (y pasi aIpecHOro JOHOP-
cTBa) 200 XK JI0 3aKJIaJly OXOPOHHU 3/I0POB’S ISt
BUKOPHCTAHHS B IHIIMX OCI0 JUIs JTIKyBaHHS 0e3-
wiiaas (y pasi aHOHIMHOTO JIOHOPCTBa). Takum
YHHOM, OYEBHUIHO, IO MOMAIOHE JOOpOBIIHHE
BIIUY’)KEHHSI €MOpIOHIB In Vitro CBIAYUTH MPO
BIJICYTHICTh HEPO3PHUBHOTO 3B’SI3Ky 13 CyO €K-
TaMH — TAI[lEHTaMU TIPOTrpaMu 3aIlIiHEHHS 1n
Vitro Ta MOXJIHMBICTb MEPEXOJUTH BiJl OJHOIO
CYBOPO BH3HAYCHOTO 3aKOHOJABCTBOM YYaCHHUKA
[UBITLHOTO 000POTY A0 1HIIOTO.

Bapro Bu3HaYMTH 111€ KIJIbKa O3HAK, SIK1 IPUTA-
MaHHI eMOpioHaM in Vvitro Ta siKi 3a3BU4ail Xapakx-
TEPU3YIOTh pedl SK 00’€KTH IMBUIBHUX IIpaB,
30KpeMa HJIeThCs PO MaTepiasibHICTh Ta 1HIUBI-
NIyaJIbHY BU3HA4YEHICTh. Tak, eMOpioHaM in vitro
BJIACTUBA 03HAKa MaTEePiaIbHOCTI, OCKIIbKH BOHH
€ 00’eKTaMy 30BHINIHBOTO CBITY, II0 CTBOPIO-
IOThCSI B PE3YJbTaTi LIJIECIPSIMOBAHOI JIOACHKOT
nismbHOCTI. Jlo IMIUIaHTaIli B MaTKy Maii€eHTKH
Yy CyporaTHOi Marepi MiJ 4ac 3acTOCYBaHHS
B JIIKYBaHHI O€3IUT I TOMOMDKHHUX PENPOIYK-
TUBHHUX TEXHOJIOT1M eMOpPIiOHM in Vitro iCHYIOTh
y IITYYHO CTBOPEHOMY B JIaOOPAaTOPHOMY IOCY/Ii
KyJIbTYypaJlbHOMY (IO)KMBHOMY) —CEPEIOBHILI.
Tak BOHM MOXYTbh ICHyBaTH J0O cTajii Omacrto-
ucTH (5—6- IeHb Micis 3aruTiHeHHS ), MiCHs
4oro abo0 IMIUIAHTYIOTHCS 1 MPOIOBKYIOTh PO3-
BUTOK Y MaT€pHMHCHKOMY Oprasizmi, abo Kpio-
KOHCEPBYIOTHCSI, SIKIIO MAIIEHTH, JJIS SIKUX OYyJ10
CTBOpEHO eMOpIOHM, BHCIIOBISTH BiJMIOBIAHE
OaxaHHs, a00 X THHYTh. Y OyIb-sSKOMY pasi 10
MOMEHTY IMIUIAHTAIlll B MaTKy >KIHKH eMOpPIOHH
n vitro iICHYIOTb SIK BITOKPEMJICHUH 00’ €KT, IKHI
MOXHA 0AQUUTH Ta BUKOPUCTOBYBATH 13 BCTAHOB-
JICHOIO 3aKOHOM METOIO.

[Ilo cTocyeTbes 1HAMBIAYalIbHOI BH3HAUe-
HOCTi, TO y cT. 184 11K Vkpainu mia Hero po3y-
MIIOTh HAJIUJICHHSI peYl TUIbKU 1l BIACTUBUMH
O3HAaKaMH, 0 BHUPI3HSIOTH 1i 3-TIOMDK 1HIIUX
OJHOPIIHUX pedeH, iHauBinyanizytouu ii. [Ipu
[IbOMY peui, BU3HAUCHI 1HUBI1AyaJIbHUMHU O3Ha-
KaM#, € He3aMiHHMMH. JKOTHUX CYMHIBIB HE
BHHUKAE y TOMY, 110 eMOpPiOHU in Vitro € He3a-
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MIHHUMH Ta HQAUICHUMH 1HAWBITyaJIbHAMHI
03HAaKaMH, OCKIJIbKH CTBOPEHI 13 pEIPOIyKTHB-
HUX KJITHH MOTEHIIHHUX 0aThKiB a00 TOHOPIB,
o0 TiJ Yac 3aIuliHEHHS YTBOPIOIOTH TeHE-
TUYHO BIJIOKPEMJICHUN JKUBUN OpraHi3M, SKUi
MAa€ YHIKaJIbHUN T€HOTHIT .

o cTocyeThcs crieliadbHUX O3HAK, MPHUTA-
MaHHHX BUKJIFOUHO eMOpioHaM in Vvitro sk 00’ e€k-
TaM IUBUIBHUX TMPaB, TO TYT AOLLIHHO BKa3aTH,
II0 BOHHU € Ol0JOrIYHO AKTUBHHUMH, 3JATHUMU
3a MEBHUX YMOB PO3BUHYTHUCS y MOBHOI[IHHHIMA
OKpPEMHUH IKUTTE3NATHUMN JIFOICHKUN OpraHi3M
Ta HECYTh y co0l TeHeTH4Hy iH(dopmalio ocio,
13 YMiX PeNMPONYKTUBHUX KJIITHH OYyJIM CTBOPEHI.

Tak, eMOpioHU in Vitro A0 iIMIUTaHTALlli B MATKY
YKIHKH MOXKYTh TIlepeOyBaTH B 010JIOTTYHO aKTHB-
HOMY CTaHi 5—6 JIHIB, TOOTO 3 MOMEHTY 3arlIif-
HEHHSI — YTBOPEHHS 3UTOTH (3JIUTTSA TaMET) — JI0
cranii 6macrouuctu. Lleit nepiox yacy eMOpionu
nepedyBaloTh y CIEMIAIBHOMY KYJIbTyPaJIbHOMY
CEpeIOBUILI Ta 3HAXOIATHCS y Oe3nepepBHOMY
PO3BUTKY, KOJIH KJIITHHU IPOJAOBKYIOTH JUTUTHCS.
VY Kkpainax, /e 103BOJICHI MaHIMyssMLii 13 eMOpi-
OHAMH In Vitro, He BUKOPUCTAaHUMHU Y ITUKIIAX
IporpaMu JIiKyBaHHS O€3IUTIAs, 3 METOK YHO-
CKOHAJICHHS JIOTIOMIDKHUX PETPOAYKTUBHHUX TEX-
HOJIOT1/, BOHH MOXYTh PO3BUBATHCS MaKCUMYyM
10 14 1HiB, MiC/s 4Oro 3HUILYIOTHCS ',

BinnosigHo no [opsinky 3actocyBanust JIPT
y pa3i, KOJIM MICJIsl 3aBEPIICHHS [IUKITY IPOrPaMu
3aIUTTHEHHS 1IN Vitro 3aJMIIaioThCs HEBHKOPU-
cTaHi eMOpiOHH, 3a 3asBOIO IMAIlIEHTa/TAII€HTIB
MIPOBOJMTHCS KPIOKOHCEPBAIis (3aMOPOXKYBAaHHS
1 30epiranHs) MpUIATHUX I IET MPOIETypH
emMOpioHiB Ha BUOpaHuii crpok. Ilig wac kpio-
KOHCepBallli eMOpiOHM TepecTalTh PO3BUBA-
TUCS Ta OyTH 610J0T1YHO AKTUBHUMHU, IPOTE TXHS
KUTTEAISUTHHA aKTUBHICTH 371€0UTBIIOTO 30epira-
€THCSI HEYIIKOKEHOIO, 10 JI03BOJISIE BAKOPUCTO-
BYBAaTH iX 0/ipa3y Miciisi pO3MOPOXKYBaHHSI.

Takum unHOM, €MOpPIOHM in Vitro 3 MOMEHTY

5 Ahmed Sufia. Embryo Freezing and Donation: Ethical-
Legal Issues. ILI Law Review. 2019. P. 125.

16 Epemeena O.U., Caiidymmnna H.A. K Bompocy o noHsTHn
1 TIPaBOBOM TOJIOKCHUH 3MOpHOHA denoBeka. MexayHapos-
HBII HAaY4HbIN KypHan «HMunoeayuonnas naykay. 2016. Ne 3.
C. 40-44.
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CTBOpPEHHsI /0 cTajii OmacTommMcTd Ta Kpio-
KOHCEPBOBaHI €MOpPIOHM € XMBHUMH Ta y pasi
YCHIIIHOI IMIUIAHTaLii Y MaTKy >KIHKH MOXYTh
MIPOJIOBKUTH CBiil PO3BUTOK B OpPTaHi3Mi MaTepi
1 PO3BUHYTHUCS Y )KUTTE3NATHUMN JIFOACHKUN TUTI.
Takoi MOXXJIMBOCTI HE Ma€ >KOIHUMN 1HIIMK Oi0-
JOT1YHUM 00’€KT IMBUIPHUX MpaB, M0 POOUTH
eMOpIOHH 1n Vitro yHIKQJIbHUMH, T4 BUMArae Bij
3aKOHOJIABISL PO3POOICHHS U HHUX CIIelialb-
HOTO IIPaBOBOI'0 PEKHUMY.

[I1e oqHi€r0 BaXKIMBOIO 03HAKOIO €MOPIOHIB In
vitro, 1o BiJIpi3HsIE 1X Bij IHIIUX BUAIB 00’ €KTIB
UBUIBHUX TPaB, € X CTaTyC HOCIIB FeHETUYHOI
iHopmarrii. Sk Bu3HaYeHO 3araJlbHOMY perva-
MeHTI €Bpomeiicbkkoro Coro3y MOA0 3aXUCTY
nanux (2018), B KoMy NMpaBOBUM PEXHUM TEp-
COHAIILHUX JaHUX OyB MONIMPEHHI Ha TeHe-
TUYHI JaH1, I FCHETHYHUMU JaHUMU HAJIE)KUTh
PO3YyMITH «IEPCOHANbHI JaHi, SKI CTOCYIOTBHCS
yCIaJKoBaHUX a00 HAOyTHUX TEHETHYHUX Xapak-
TEPUCTHK JIIOAUHM, SIKI HAJal0Th YHIKaJIbHY
iHdopmartito npo dizionorito abo cTaH 3710pOB’ s
i€l TIOMWHU 1 OTPUMAHI MiJ] 9ac aHami3y BiAIMO-
BigHOro Oiojoriunoro 3paska»'’. BiTuusHsHe
3aKOHOJIABCTBO HE MICTUTh BU3SHAYCHHSI TIOHSATTS
TEHETUYHOI/TeHOMHOT  1HOpMAaIi  JIFOIWHH,
npote y npoekTi 3akoHy Ykpainu «IIpo nep>kaBHy
peecTparlito TeHOMHOT 1H(pOpMaITii JTFOIUHI» Bl
26.10.2020 poxy Ne 4265 npornoHyeTbcsl BU3HA-
YaTH TeHOMHY 1H(GOPMAIIIFO JIFOIMHU SIK TeHETUYIH1
O3HAKH JIIOIMHU Ta BiIOMOCTI PO HUX. Y OJHO-
HMEHHOMY TMIPOEKTI, PO3MIIICHOMY Ha CaMTi
MBC VYkpainu'®, reHoMHy iH(pOPMAIIIO JIIOTUHA
BHU3HAYAIOTh SIK MEPCOHATIbHI T€HETHYHI O3HAKU
JIOOUHU PO TEBHI (hparMeHTu Ae30KCUpuodo-
HykiaeinoBoi kucinotu (JJHK) ¢i3uunoi ocodbu
a00 HEBII3HAHOTO TPyHa, 10 BKIOYAIOTh KOO~
BaHy 1H(OpMaIIif0, IKa MiCTUTHCS B 010JI0TTYHOMY

17" Regulation (EU) 2016/679 of the European Parliament
and of the Council of 27 April 2016 on the protection
of natural persons with regard to the processing of personal
data and on the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection Regulation).
URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32016R0679 (nara3sepuenns: 04.01.2020).
18 TIpoekr 3akony Ykpaiuu «IIpo mepikaBHY peecTparito
reromHoi iH(opmamii mroguam». URL: https://mvs.gov.ua/
ua/pages/Pro_derzhavnu_restraciyu_genomnoi_informacii
lyudini.htm (nara 3Bepuenns: 05.01.2021).
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Mmarepiaini. JKogHe 13 MpOINOHOBAaHUX BU3HAYCHb
HE € JIOCKOHAJINM, a/DKE BiJIHECEHHS T€HETHY-
HOT1 iH(opMamlii BHKIIOYHO A0 TEPCOHAIBHUX
JAHUX 3BYXKYE 11 3MICT Ta 3HauCHHs. SIK 3a3Ha-
gae C.H. Ky6itoBuy, JIHK € HOCieM reHeTHUHOT
iH(dopmarlii He TUIBKH TPO KOHKPETHY 0CO0Y,
a i ripo ii 0aTbKiB, pOUYIB Ta HAIA/IKIB. 3 MOJIe-
kynoto JIHK, kpim i iHauBiMyanbHOCTI, TTOB’5I-
3aHa il 1HII1a OCHOBHA BJIACTUBICTh — CIIAIKOBICTh
1 croci0 mepemavi cmaakoBoi 1HQopMarlii, 1o
CTOCYEThCSI HEBH3HAYCHOTO Kosia oci6'. Takum
YUHOM, OCOOJIMBICTh TEHETHYHOI 1HOopMaIii
TOJISATAE B TOMY, IO BiTOMOCTI IIPO T€HOM OJHI€T
JIOAMHU B OOOB’SI3KOBOMY TIOPSJIKY MICTSTh
iHpopMalil0 PO TeHOMH WIEHIB Horo cim’i%.
Came ToMy eMOpiOHH JIFOIUHU 1N Vitro € HOCIAMH
reHeTyHol iH(opmarii ocid, sIKi HaJadu BIACHI
PEeNpOIYKTUBHI KIIITHHH JIJI51 iX CTBOPEHHS, TOOTO
MAI€HTIB NpOrpaMy 3aIuliJHEHHs in vitro abo
JIOHOPIB criepMH Ta/abo oouwutiB. binmbmie Toro,
HUHI y CBITI MOXIIMBE 3aCTOCYBAaHHS METONIY
MITOXOH/IP1aJIbHOTO TEPEHECEHHS, KOJIM HapO.I-
KEHHSI TUTHHU B1JI0yBa€ThCS 32 y4acTIO Oinblie
nBox oci0. 3okpema, y 2015 pomi y Bemmxko-
Oputanii Oyl0 TPUHHATO BIANOBITHHN 3aKOH,
IO J03BOJISIE 3aCTOCYBaHHS TaKOTO METO.Y.
3a J0mOMOrol BKa3aHOI MpOLEAYpU HapO.-
KY€EThCsl TuTHHA, ska Oyne Hociem JIHK Tppox
OarpkiB: sinepHa JIHK Oyne ckmamarucs 3 JJHK
Oarbka 1 Matepi, a miToxoHapiansHa JIHK Oyne
HaJIaHa JIOHOPOM SIMIECKIITHHU?'. YHIKAJIbHICTb
eMOpioHa in Vitro moJyiirae came y Tomy, 1o BiH,
Ha BIAMiHY BiJ IHIIUX OloMarepialiB JIONWHH,
Hece y co0l reHeTHYHy iHGOpMAIlI0 HE JIUIIEe
PO OJIHY JIIOAUHY Ta ii poANdiB, 1 HABITh HE PO
NIBl JIFONIMHU — TEHETHMYHUX OaThKiB, eMOpioH
in vitro MICTUTh BJIACHUI HEMOBTOpHUI HaOip
TeHIB, XapaKTePHUH IS JIFOJAMHH, 110 BXKE HApO-
munacs. Came sl XapakTepUCTUKA HE J03BOJISIE

19 Ky6urosuu C.H. JIHK kak HOcHTE b MHPOPMAIUK HEO-

TPaHUYEHHOTO KpyTa JIUL. Becmuux sxonomuyeckoii bezonac-
nocmu. 2017. Ne 4. C. 186.

20 Jlunkua C.M., Jlyoma [Ix. Bpemst reHOMa: Kak I'€HETH-
YECKHE TEXHOJIOTUH MEHSIOT HAIll MUDP U YTO 9TO 3HAYUT IS
Hac. Mocksa, 2018. C. 36.

2 Bormanosa E.E. ITpaBoBsie MpoOIeMbl B PUCKH T€HETHYE-
CKO PEBOJIOLMHU: TeHEeTHYecKast nHGOpManys U JUCKPUMHU-
Hauus. Lex Russia. 2019. Ne 151. C. 19.
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BU3HAuaTu eMOpioHU in Vvitro (HaBiTh KPiOKOH-
cepBoOBaHi) sk pedi. BogHouac momanbiny 010
eMOpioHa in Vitro MO)kKe BU3HAYATH NiepeadayeHa
[Topsiakom 3actocyBanus JIPT MOXIUBICTH Mpo-
BEJICHHSI MPEIMIUIAHTAI[IHHOI MEIUKO-TeHeTHY-
HOT JIIarHOCTUKM MOHOTEHHHUX 1 XPOMOCOMHHUX
nedexTiB B eMOpioHax Ha erami 10 eMOpioTpaH-
chepy, a Tako)K BH3HA4YCHHs CTaTi eMOpioHa
JUTsL 3amO0IraHHs CIAJKOBHM 3aXBOPIOBAHHSM,
OB’ SI3aHMX 31 CTATTIO. 3aJIE)KHO BiJ] PEe3y/IbTATIB
i€l MPOILEaypH MIAHC PO3BUBATHUCS Jali OTPH-
MYIOTh TUTBKH BiiIOpaHi eMOpioHH, IO BOJIO/I-
I0Th BUBHAYCHUMH T€HETHYHUMU XapaKTEPUCTH-
KaMH, TIOB’SI3aHUMH 3 BIJICYTHICTIO TEHETUYHUX
Ta IHIIMX JA1arHOCTOBAaHUX MEPEIYMOB ISl pPO3-
BUTKY CEPHO3HHUX MPOOIIEM 31 310pOB’sIM>2.

BucnoBkn

I3 BUKIIaIeHOTO BHIIIE MOXKHA JIIATH OOTPYHTO-
BaHMUX BHUCHOBKIB IIPO Te, 110 eMOpPIOHIB in Vitro
JNOIUJIBHO BIMHOCUTA [0 OO €KTIB IMBUILHUX
MpaB, OCKUIBKM BOHU BIJIMOBINAIOTH 3arajlbHAM
O3HaKaM OCTaHHIX. 30KpeMa, eMOpIOHH in Vitro
3[aTHI 33J0BOJIbHATH TOTpeOu momei y cdepi
OXOPOHH PEIPOIYKTUBHOTO 3I0pPOB’S ITFOIMHH,
MarOTh TPOILIOBUN E€KBIBAJICHT, 0 BUPAKAETHCS
y 3arpatax Ha CTBOpPEHHS €MOpIOHIB in Vitro
y CIeliagi30BaHuX 3aKjagax OXOPOHM 370pOB s,
a TaKoXK € OOMEXCHUMH Yy ITUBLIBHOMY 00OpOTI
y 3B’SI3Ky 13 YITKO BCTQHOBJICHMM KOJIOM CYyO’€K-
TiB, Y BIIACHOCTI SIKUX MOXKYTh ItepeOyBaTH eMOpi-
OHH In Vitro, Ta 3aKOHO/IaBUY BH3HAYECHICTh MOX-
JUBUX MaHIMYyJBSIN moa0 HuX. BomHowac st
eMOpIOHIB in Vitro XapakTepHi crieliaIbHI O3HAKH,
K1 HE MPUTaAMaHHI JKOAHOMY IHIIOMY OO €KTY
UBUIBHUX TpaB. EMOpioHu in Vitro € >KUBHMH,
010JI0T1YHO AaKTUBHMMH (32 BUHSATKOM KPIOKOH-
CEPBOBAHMX), IKUTTE3NATHUMU OpraHi3MaMu,
SK1 32 BIJMOBIIHUX CHPHUATIMBUX YMOB MOXYTh
CTaTu MOBHOIIHHOIO JitoauHOKW. KpiM TOro, emo-
plOHH in Vitro € HOCISIMU TeHeTUYHOI 1HhOopMaITii
SIK BIIACHOT, TaK 1 0Ci0, 13 penpOAyKTUBHUX KIITUH

2 Tloukwu U.B., [Toukura A.A. TIpor3BOACTBO MU3aHEPCKUAX

SMOPUOHOB: TIPaBOBOH 1 OHMOITUUECKHI aCIIEKThI. AKYiuepcmeso.
Tunexonoeus. Penpooykyus. 2017. Ne 3. Tom 11. C. 55.
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AKkuX BOHM Oynmu ctBopeni. Came mi cneungiuni  pedi. EMOpionu in vitro € ocoOnuBUMHU 00’ €KTaMH
O3HAKW HE JIO3BOJISIOTH BIAHOCHUTH €MOpPIOHM in  IUBUIBHHX IMPaB 1 MOTPEOYIOTh pO3POOICHHS IS
Vitro, y ToMy 4HCIi KpIOKOHCEPBOBaHi, 10 pedeld, HUX BIAMOBIJHOIO MPABOBOIO PEXUMY, KU OU
a TaKOXX TOIIMPIOBATH HA HUX MPABOBHMA PEXHM  BpaxyBaB MOTO YHIKaJIbHI OCOOIMBOCTI.
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Problematic issues of normative regulation of the procedure
for providing international legal assistance in seizing property under the legislation
of the Republic of Poland

Lozova Olena
Postgraduate Student at the Department of Criminal Procedure and Investigative Activities
Yaroslav Mudryi National Law University, Ukraine

This article examines in detail some problematic issues of legal regulation of the procedure for providing
and/or receiving international legal assistance in the seizure of property of a person under the laws
of the Republic of Poland. The analysis of the necessary legal requirements was carried out in the context
of further harmonization of home criminal procedural legislation with the provisions of international
agreements on the subject (both multilateral and bilateral), which regulate certain procedural actions during
criminal proceedings and focus on protection of rights, freedoms and legal interests of the person to whom
the coercive measure is applied, which indicates the relevance of this study.

Based on the study of the criminal procedure legislation of the Republic of Poland, the possibilities
and peculiarities of applying such a coercive measure as seizing the property of a person (suspected,
accused) at the request of Ukraine for international legal assistance have been clarified. In addition,
the requirements imposed by the legislator to carry out those procedural actions that are functionally
related to the seizure of property, namely, the seizure of items of property and their rendition (transfer)
abroad, at various stages of criminal proceedings (during the pre-trial investigation and examining
the merits of the case).

The proposals formulated in the article are aimed at improving the outlined provisions of the current
criminal procedure legislation of Ukraine in terms of legal regulation of the procedure for providing/
receiving international legal assistance in the application of such a measure to ensure criminal
proceedings as seizure of property. Substantiated recommendations are provided for the optimal
implementation of certain provisions of national legislation, which indicate the practical significance
of the results of the study.

IIpoGsieMHI NUTAHHS HOPMATHBHOIO PEryJI0BAHHS NPOLEAYPH HAJAHHS
Mi’KHAPOJHOI IPABOBOI A0NIOMOIH Y Pa3i HAKJIAJICHHA apeluTy Ha MaiHO
3a 3akoHoxaBcTBOM PecnyOmikm Ilobma

Jlozoea Onena Cepciisna
acnipanmka xageopu KpUMIHAIbHO20 NPoYyecy ma OnepamusHo-po3uULyKo8oi OislibHOCHI
Hayionanvnozo ropuouunozo ynieepcumemy imeni Apocnrasa Myopoeo, Yxpaina

Beryn B1JI TIPAaBOBUX CHCTEM, IO ICHYIOTh y Jepxka-

Bax-y4aCHUIIIX. 3 oAy Ha 1¢, Ha CYy4aCHOMY

MixHapo/iHa TIpaBoOBa JIOTIOMOTa € OTHHUM i3
BU3HAYAJIBHUX €JIEMEHTIB MIKHApOTHOTO CIIiB-
pobiTHHIITBA Yy cdepl KpUMIHAIBHHUX TIPOIIe-
cya’dpbHUX BiTHOCHH. OCHOBHI JOTOBOPH, IO
pEeTIaMEeHTYIOTh HaJlaHHS MIKHApPOIHOI MpaBo-
BOI JIOTIOMOTH, TIOCTYIIOBO HAOYy/lMM CBOEPIIHUX
3araJlbHUX O3HAaK, a BUAHM MPABOBOI JOTIOMOTH
OTpUMaJH TIEBHY CTaHIAPTU3AIII0 HE3aJEKHO
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erarr BUHUAKAE HEOOXIAHICTE JOCIIIHKEHHS 0CO-
OnMBOCTEH mpolenypu HajlaHHS Ta/abo OTpH-
MaHHSI MD>KHApPOJIHOT MPaBOBOi JOTIOMOTH y pa3i
MPOBEJCHHS OKPEMHUX MPOLECyalbHUX MiA i
yac KPUMIHAJILHOTO TPOBAKEHHS, 1110 aKTyalli-
3y€ Leil acneKT NpooIeMaTHKY.

ToMmy MeTOI0 CTATTI € 3’ SICYBaHHSI MOXKJIU-
BOCTI Ta crneuuQiku HAJTAHHSI MiXHAPOIHOI
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Lozova Olena

MPaBOBOI JOMOMOTH Yy pa3i MPOBEICHHS
Takol MpoIecyalbHOi Aii, K apemT MaliHa,
10 3IIMCHIOETHCS Ha IIACTaBl CHEIaJIbHUX
MDKHapOJHUX JOTOBOPIB Ta HAI[iOHAJIHHOTO
3aKOHOJIaBCTBA J€PKaB-YYaCHHIIb, 1 30Kpema,
TTonpi.

Bukiiax 0CHOBHOT0 MaTepiaiy

VY 3B’s3Ky 3 MONIMPEHHSM KPUMIHOTEHHOT
cuTyarii y CBiTI MUTaHHS MDKHApOJIHOTO CIIiB-
pOOITHUIITBA Y KPUMIiHAJIBbHOMY CYIOYMHCTBI,
1 30KpeMa, HaJaHHS MDKHAPOAHOI MPaBOBOL
JIOTIOMOT'H CTA€ BCE O1IbII aKTyallbHUM. [TOHSATTSI
MIDKHApOIHOI MPAaBOBO1 TOMTOMOTH TI1JT 4aC KPH-
MiHaJBHOTO TPOBAKEHHS Y CYYacHIH I0pUanY-
HI{ JiTeparypi pO3yMilOTh y JIBOX 3HAUCHHSX:
1) sk okpemy (opmMy MIiKHAPOIHOTO CHiBPO-
OiTHUITBA (BY3bKE PO3YMIHHS); 2) K KOMIIJIEK-
CHUI MDKrayly3eBHi IHCTUTYT, SIKHH 00’ €IHy€
JeKinbka (opMm cmoiBmpami gepxaB (IIMpPOKe
posyminHs). Sk Bigznagae M.I. CMupHOB, mipa-
BOBA JIOTIOMOTa y KpUMiHAJIBHHUX CIPaBax — IIe
nepenpbadeHa MDKHApOJHUMH  JIOTOBOPaMH,
HAI[lOHAJIbHUM ~KPUMiHAJIbHO-TPOIECYaTbHIUM
3aKOHOJ[ABCTBOM a00 3aCHOBAaHA Ha MPHUHIIMIII
B3a€EMHOCTI JisJIBHICTh KOMIIETEHTHUX Opra-
HIB 3allUTyBaHOI JIOTOBIPHOI CTOPOHU 3 MPO-
BEJICHHs Ha i1 TepuTopii a00 CIpHUSIHHS B IPO-
BEJICHHI Ha TEepUTOpIi 3aMUTYIOUO1 AOTOBIpPHOL
CTOPOHHU TPOIECYaTbHUX il 3 METOI CIIpPH-
STHHS pO3CITIIyBaHHIO, PO3TIISY Ta BUPIIICHHIO
KpUMiHAJIBHOI CIPaBH, 110 3HAXOJIUTHCS B IPO-
Ba/PKEHHI KOMIIETEHTHHX OpraHiB 3alUTYH40l
noroipuoi ctoponu'. 3a m. 1 u. 1 ct. 541 Kpu-
MiIHaJIBHOTO MPOIECYATHHOTO KOJIEKCY YKpaiHH
(mami — KIIK) mig MiDKHapOogHOIO MPaBOBOIO
JIOTIOMOTO0 CJIIJI PO3YMITH IMPOBEICHHS KOM-
METCHTHUMH OpraHaMH OJIHi€i Jep)KaBU Tpo-
IecyaqbHUX [ild, BUKOHAHHS SKHMX HEOOXiTHE
JUIS TOCYZIOBOTO PO3CIIiIyBaHHS, CY/I0BOTO pO3-
IJIs11y a0 /Uil BAKOHAHHSI BUPOKY, YXBAJICHOTO

I CmupHoB M.I. Oco0nuBOCTI HaJaHHS B3aEMHOI MPaBO-

BOi JOTOMOTH y KPUMIHAJIBHHUX CIpaBaX 3 BHKOPHCTAHHIM
METO/Y BiJICOKOH(DEPEHI3B A3KY : IUC. ... KaH/. FOPU/. HayK :
12.00.09. Opnec. Ham. opun. akaa. Oneca, 2005. C. 34-35.
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CYZIOM 1HIIIOT Iep>kaBu 200 MIKHAPOTHOIO CYIO-
BOKO YCTaHOBOIO.

VY ramy3i MXKHapOIHOTO IpaBa, TaK Camo K
1y cdepl KpUMIHAIBHOTO CYIOYMHCTBA, OCHO-
BOIO ISl HaJIaHHST MDDKHAPOJIHOT MTPABOBOI JI0TIO-
MOTH € 0araToCTOpPOHHI/JIBOCTOPOHHI MiXHa-
POZIHI JIOTOBOPH BIATIOBIAHOTO CHPSMYBaHHS,
30Kpema: a) €Bporeiichka KOHBEHIIIS MPO B3a-
€MHY JIOTIOMOTY y KPHMIHAJIBHUX CIIPaBax Bij
20 xBiTHS 1959 p., y cT. 1 sKo0i 3a3HaueHO, LIO:
«JoroBipai CtopoHU 3000B’S3yIOTHCS Haja-
BaTH OJHA OAHIM, BIAMOBIIHO A0 MOJOXKEHD II€T
KonBeHtii, sSKHaHmUpIIy B3a€EMHY JOIOMOTY
y KpUMIHaJIbHOMY IEPECIiIyBaHHI MPaBOMOpPY-
IICHb, TOKAPAHHS SIKUX HAa MOMEHT IPOXAaHHS
PO HAJAHHS JOTIOMOTH MiAMNAIA€ i/l OPUCIHUK-
Iif0 CyJOBHX Biacteil 3anmutyrouoi Ctoponun. Ls
KoHBeH11is1 HE 3aCTOCOBYETHCS 10 aAPEIITY, BUKO-
HaHHS BUPOKIB a00 MPaBOIOPYIIEHB, mepeada-
YEHHUX BIMCHKOBUM IIPABOM, SIKi HE € 3JI0YMHAMHU
BIJIMIOBITHO JI0 3BHYAHHOTO KPUMIHAIBHOTO
npaBa»’; 6) KoHBEHIlis1 PO MpaBOBY JOMOMOTY
1 TIpaBOBiI BIJIHOCMHU Yy LUBUILHUX, CIMEHHUX
1 KpUMiHaJIBHUX cripaBax Big 22 ciuns 1993 p.
(patudikoBaHa BU3HAUCHUMHU Y Hill JIepKaBaMH,
y TOMy uuci ¥ YkpaiHolo), y CT. 6 sKoi BcTa-
HOBJIeHO, mO: «JloroBipHi CTOpOHM HATAIOThH
OJTHA OJIHIM MPaBOBY JAOMOMOTY IILJISXOM BHKO-
HaHHA MPOLECYaJbHUX 1 IHIIKX Aii, nependade-
HUX 3aKOHOJABCTBOM 3amuTyBaHoi JloroBipHoi
CropoHH, 30KpeMa: CKJIAJaHHS 1 IepeCUITaHHS
JIOKYMEHTIB, IPOBEACHHS OOIIYKiB, BUTYyYEHHS,
NEepecuIaHHs 1 BUAA4l PEYOBUX JIOKa3iB, IMpPO-
BEJICHHSI EKCIEepPTH3HU, JONMUTY CTOpiH, OOBH-
HYBau€HHUX, CBIJKIB, EKCIIEPTiB, MOPYIICHHS
KapHOTO TMepeciiyBaHHs, PO3IIYyKy 1 BHAadi
0ci0, 110 BYMHMIIM 3JI0YMHU, BU3HAHHS 1 BHUKO-
HAHHS CYJOBHUX DIllIEHb MO IUBLIBHUX CIPaBax,
BUPOKIB y YacTWHI LUBIIBHOTO ITO30BY, BUKO-
HABYMX HAINUCIB, a TAKOXK IUJIIXOM BPYYECHHS

2 KpuMiHaNbHHN MPOIECYATBHAN KOIeKe YKpaiHu : 3aKoH

Vkpainu Bin 13.04.2012 p. Ne 4651-VI. Bioomocmi BepxosHoi
Paou Yrpainu. 2013. NeNe 9-13. Cr. 88.

3 €Bporeiichka KOHBEHIIISI PO B3a€MHY JIONIOMOTY Y KpH-
MiHanbHUX crpaBax Bijg 20.04.1959 p. 3akonodascmeo Yrpa-
inu : HOpM.-mIpaB. Ga3a Ykpainu / Bepxos. Paga Ykpaiuu.
URL: https://zakon.rada.gov.ua/laws/show/995 036#Text.
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JOKYMEHTiB»!. 3 OmIsiay Ha BH3HAYCHUH 3MICT
OCHOBHUX (IIPEICTABICHUX BUIIE) HOPMATHBHUX
KOHCTPYKIIIl CTOCOBHO KOHKpeTH3awii o0csry
HaJaHHA MDKHApPOIHOT TIPABOBOI JTOTIOMOTH
y pa3i IpoBeIeHHs OKPEMHUX MPOLIECyaTbHUX JIiH,
MOKHA KOHCTaryBartu, 10 KoHBeHIis mpo mpa-
BOBY JIOTIOMOT'Y 1 NPaBOBI BITHOCHHH Y IMB1JIb-
HUX, CIMEHHUX 1 KpHUMIHQJIbHUX CIIpaBax Bij
22 ciunst 1993 p. MicTUTH OLIBIII IIUPOKUH MEepe-
JIK THX MPOIECYabHUX MdiH, sIKI MOXXYTh BHKO-
HyBaTUCs U1 HAJaHHS MIDKHAPOAHOI MPaBOBOT
nornomoru JloropipHuMu cTopoHamMu, Ta MEBHOIO
MIpOIO CHIBIAJaI0Th 31 CTPYKTYPHUMHU €JIE€MEH-
TaM# 1i€i GOpMH MIKHAPOIHOTO CIIBPOOITHHU-
[[TBa, Mepen0adyeHoi BITYM3HSHUM KpUMiHAJb-
HUM IPOLECYaTbHUM 3aKOHOM.

Pazom i3 TUM criag akueHTyBaTu OCOOIHMBY
yBary Ha TOoMy, 110 B E€BpOIEHCHKIA KOHBEH-
1ii Mpo B3AaEMHY JOMOMOTY Yy KPHMiHAJIbHUX
cnpaBax Ta KoHBeH1ii po mpaBoOBy JONOMOTY
1 TIpaBOBI BIIHOCUHU Y IUBIIBHUX, CIMEHHUX
1 KpUMiHAJIBHUX CIpPaBaX HOPMOTBOPIIEM OMH-
HAIOThCSl MHUTAHHS CTOCOBHO HAJaHHS MIDXKHA-
POIIHOT TIPaBOBOI JOMOMOTH y BUIVISI apeIiTy
MaitHa. Y 3B’s3Ky 3 IIUM BBO)Ka€MO 32 HEOOXiTHE
JOCITIINTH BKa3aHE NMUTAHHS, MPOaHaTi3yBaBIITN
JIBOCTOPOHHI MIDKHApOJHI JIOTOBOpU YKpaiHU
3 1HIIMMU Jep>KaBaMHU NP0 B3a€EMHY IPaBOBY
JIOTIOMOTY 'y KPUMIHAJbHUX MPOBAIKEHHSIX
Ta BIANOBIIHE HAIlOHAIILHE 3aKOHOIABCTBO IIMX
kpaid. IIpu npoMy po3missn 3a3HAYEHOI IIPO-
OnemMaTvKH, Ha Hall MOMIA, BapTO PO3MOYaTH
3 OUTBII JETATBHOTO 3’ACYyBaHHS OCOOIMBOCTEH
HOPMATHMBHOI pernameHTallii Mpomeaypu o0
MOXJIMBOCTI HAJaHHA YKpaiHi MDKHapOIHOT
MPaBOBOT IONIOMOTH Y BUIJISI/II TPOBEICHHS TAKOT
nporecyaibHol 1ii, IK apelT MaifHa, 3a 3aKOHO-
naBctBoM PecmyOmiku Ilonbmia, amke me omgHa
3 IIepIIMX KpaiH 3a 4aciB He3aJIeXKHOCTI YKpaiHu,
sKa Minrcana 3 Hallow JIePkKaBolo JOTOBIP MPO
IIPaBOBY JIOMOMOTY IIiJl Yac 311HCHEHHS KpUMi-
HaJbHOIO CY/IOYMHCTBA.

*  KoHBeHLisl Mpo IpPaBOBY JOMOMOTY i MHPaBOBi BiZHO-

CUHH Yy IUBUIBHHUX, CIMCHHUX 1 KPUMIHAJIBHUX CIIpaBax BiJ
22.01.1993 p. 3akonooaécmeo Ykpainu : HOpM.-TIpaB. 0a3a
Vkpainu / Bepxos. Paga Vkpainu. URL: https://zakon.rada.
gov.ua/laws/show/997 009#top.
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Tak, 3rimHo 3i cT. 4 JloroBopy Mix YKpaiHOIO
1 PecrryGmikoro Ionbia mpo mpaBoBy J10MIOMOTY
Ta MPaBOBi BIIHOCUHU y LUBUIBHHUX 1 KPUMiHAJIb-
HUX crpaBax Big 24 tpaBusa 1993 p., «JlorosipHi
CropoHu HaJalOTh B3a€EMHY IPABOBY JOMOMOTY
1010 MiATOTOBKH, MEPECHIIKU Ta BPYUYEHHS JIOKY-
MEHTIB, BUKOHaHHS OOILIYKY, BUITyUeHHs Ta BUIa4i
pPEYOBHX  JIOKa3iB, IPOBEAEHHS EKCIIEPTHU3H,
OTJISITY, IOTIUTY CTOPIH, CBIJKIB, EKCIEPTIB, Mi0-
3pIOBAaHUX, OOBUHYBAYCHHX 1 MIACYTHUX, & TAKOXK
BUKOHAHHSI IHIIINX TPOLECYAbHUX JiFD°.

Taxum 4MHOM, PE3FOMY€EMO, 1110 M1J1 CJIOBOCIIO-
JTYy4YEHHSIM «BUKOHAHHS IHIIUX MPOIECYaTbHUX
JA» CIIJT PO3YMITH 1 MOXKJIMBICTh HAKJIQJICHHS
apemity Ha maiino. [Ipore, anamizyroun Kpumi-
HaJbHUU TpolecyalbHUl Komekc PecmyOmiku
[Tonemia (mami — KIIK PIT), a came HOpmMaTus-
auii 3micT cT. 585 KIIK PII, B sikiii 3a3HaueHo,
mo: «HeoOxigui aii B KpUMiHAIBHOMY HpoIeci
MOXYTbh 3JIHCHIOBATUCS 32 JOMOMOIOI IpPaBo-
BOI JIONIOMOTH, 30Kpema, HUIIXOM: 1) pOo3CHIIKK
JUCTIB 0co0aM, sKi MPOKUBAIOTH 32 KOPIOHOM,
ab0 ycTaHOBaM, sIKi 3HaXOAATHCS 32 KOPAOHOM;
2) 3acimyxoByBaHHS 0Ci0 SK OOBHHYBau€HUX,
CBiAKIB a00 excrepTiB; 3) MpOBEACHHS OISy
1 OOIIyKy NpHUMIIICHb, 1HIIUX MICIb 1 JIIOICH,
BIJIYYEHHS peueil 1 BHjaua LUX pedeld 3a Kop-
JIOH; 4) BUKIIUKY OCi0, SIKi TPOXXKHBAIOTh 332 KOP-
JIOHOM, JIJIsl JOOPOBITIBLHOI 0COOUCTOT SIBKU B CYJI
abo 110 MpOKypopa I JOMHUTY CBiJika a00 OYHOT
3yCTpiui 31 CBITKOM, a TAKOXK JJIsl JOCTABKH 0Ci0,
1Mo30aBJIECHUX BOJII HA TOW MOMEHT; 5) 0OMiHYy
daitnamMu i JOKyMEHTaMH, a TAKOXK BiJIOMOCTSIMH
PO CyAUMICTh OOBHMHYBaueHHMX; 6) HaJTaHHSI
iHpopmaii mpo 3akon». OTxe, MOXKHA KOHCTa-
TyBaTH, IO MiJ TEPMIHOJOTIYHOK KOHCTPYK-
€0 «BUKOHAHHS 1HIIUX IMPOLECYAIbHUX i
(mpo sKi, cepen 1HIIOrO, WAEThCSA y BKa3aHIH
Bute ctT. 4 JloroBopy Mix Ykpainoto i Pecry6uti-
koto [losnbIia npo mpaBoBy AOMOMOTY Ta IIPaBOBi
BITHOCHHH Y IUBUIBHUX 1 KPUMIHAJIBHUX CIIpa-
Bax) MAa€ThCs HAa yBa3i KOJIO MPOIECyabHUX 1M,

> JloroBip Mix YkpaiHoto i Pecrry6umikoro ITonbIna mpo mpa-

BOBY JIOIIOMOTY Ta IPaBOBi BiJTHOCHHY Y IIMBUIBHUX 1 KPUMi-
HabHUX cripaBax Bix 24.05.1993 p. 3axonoodascmeo Yrpa-
inu : HOpM.-mIpaB. Ga3a Ykpainu / Bepxos. Paga Ykpaiuu.
URL: https://zakon.rada.gov.ua/laws/show/616_174#Text.
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BU3HAuEHUX JuiIe y nmyHkrax 4 i 6 ct. 585 KIIK
PII®. V 3B’s13Ky 3 HaBEAECHUM IIOCTAE IILJIKOM 3aKO-
HOMipHEe TUTaHHS: «YM HamaTh MPOLUTOBAHI
TOJIOKEHHSI 3akoHOAaBcTBa PecmyOmiku [lombina
MOXJIUBICTh y TPEJCTaBlIEHI cuTyalii HagaTh
MDKHApOJIHY TPABOBY JOIOMOTY Yy MPOBEACHHI
TaKOi MPOLeCyaNbHOI Aii, IK aperT MaitHa?y.

Hamararouucey natu oOrpyHTOBaHY BiAMOBIIb
Ha 3a3HAUCHE 3alUTAHHS, BUIA€THCS 32 AOLIbHE
HacaMIiepe] 3BepHyTHUCS 10 HOPMaTUBHOIO 3Mi-
cty 11. 3 cT. 585 KIIK PII, sikuM BCTaHOBIIEHO, 1110
IIpaBOBa JOMOMOIa MOXKE 3/11MCHIOBATUCS Y TOMY
YHCIII HUISAXOM «BUIYYSHHS peueid 1 BUaadi nux
pedeit 3a kopaon». [Ipore uu cripaBai y mpaBo-
3aCTOCOBHIHM JiSUIBHOCTI HasiBHA peajibHa MOX-
JIMBICTh peajizyBaTH TaKi 3aKOHOAABYl MIPUITUCH
CTOCOBHO YKpaiHH, BapTO I'PYHTOBHO IIpOaHalIi-
3yBaTH IOJIOKEHHS BIJIOBIIHOTO TEMaTHYHOTO
CIpSIMYyBaHHSI.

Tax, 3rigHo 3 4. 1 ct. 76 posainy I JloroBopy
Mix Ykpainoto 1 Pecry6mikoro [lonbima npo npa-
BOBY JIONIOMOT'Y Ta MPaBOBI BIIHOCUHH Y ITUBLIb-
HUX 1 KpuMiHanpHUX cnpasax: «[Ipeamern, 1o
oTpumaina oco0a, sika BUMHUIIA 3JI0YHH, BHACHI-
JIOK IIbOTO 3JI04MHY, 00 MIPEMETH, SKi OTpUMaHi
i 9ac iX oOMiHY, a TaKOX IHII TMPEAMETH, SKi
€ PEYOBHMHM JI0OKa3aMM y KPHUMIHAJbHIN cripasi,
BHJIAIOThCS 3anuTyrodiii JloroBipHiit CTopoHi Ha
il KIIOMOTaHHS, AKIIO 1€ HEOOX1THO ISl PO3CIIi-
JyBaHHS CIPaBH, SIKE€ MPOBAJAUTHCA HA TEPHUTO-
pii 3anutytouoi Jlorosipuoi Croponu»’. ToOTo
BUJIyYEHHSI Ta Mepeaady peyeil, ski € pedo-
BUMH JI0Ka3aMH{, MOXKHA IMPOBECTH BiAMOBITHO
JI0 BUMOT JIBOCTOPOHHBOI MIKHApPOJHOI YTOJH,
aje BOJHOYAC MOCTAIOTh 1HIII, TICHO IIOB’SI3aHI
3 UMM NIHUTaHHS, a came: sKa ICHye IMpoleaypa
BUJIyUEHHSI TaKUX PeYeil; 4yu MiAJSAraloTh BOHHU
apelTy; 4d € 3aKOHHAa MOXKJIMBICTh y 3aIlHTi
PO HaJaHHSA MDKHAPOIHOI MPAaBOBOI JONOMOTH
BKa3yBaTH PO HEOOXITHICTh HAKIAJACHHS came
apeluTy Ha BWIy4YeHE MaitHO?

¢ Kodeks postepowania karnego Bix 6 uepsust 1997 p. URL:
https://www.arslege.pl/kodeks-postepowania-karnego/k13/.
7 JloroBip Mix YkpaiHoto i Pecrry6uikoro ITosbiia mpo mpa-
BOBY JIONIOMOTY Ta TPABOBI BiTHOCHHHU Y IUBUIBHUX 1 KpAMi-
HanbHUX crpaBax Bix 24.05.1993 p. 3axonooascmeo Vipa-
inu : HOpM.-mIpaB. Oa3a Ykpainu / BepxoB. Paga VYkpainu.
URL: https://zakon.rada.gov.ua/laws/show/616_174#Text.
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3a mpouemyporo, CHCTEMa EIEMEHTIB KOl
chopmMmyBanacs maike OTHAKOBO Y BCIX KpaiHax
CBITY, KpUMIHAJILHUI NIPOLIEC BKIIOYAE y cede cTa-
Jii I0CY0BOTO PO3CIIITyBaHHS Ta CYIOBOTO PO3-
DIy, SIKIO AOCTITUTH BIAMOBIAHI MOJIOXKEHHS
KIIK Pecry6miku Iombima, To 31€011b110T0 TIPO-
HeCyaJibHI PILIEHHS MiJ Yac JOCYI0BOTO PO3CIi-
JTyBaHHS IIpUIMae MPOKYypop, a MiJ] 4ac CyI0BOIO
posmsimy — cya. OmHUM 13 TTOBHOBQKEHB ITHX
Cy0’€KTIB € MPAaBOMOYHICTh JJaTH JI03BUT HA aperiT
PYXOMOTO MaifHa MUISIXOM HAaKJIaJeHHS THMYaco-
BOTO apemTy Ta BKa3iBKH MPOKYypoOpy Ha oOcsT
MaliHa MiJJO3PI0BAaHOTO 32 YMOBH O€3MEYHOCTI®.

Y TakoMy KOHTEKCTI CiiJi OCOOJWBO Mij-
kpecaut, o KIIK PIT He MicTUTh BU3SHAYCHHS
MOHSITTS «PEUOBI JOKa3W», 110 YCKIIAIHIOE Ipa-
BWIbHE PO3YMIHHS Ta BHUKOPUCTAHHS 1HIIMX,
B3A€EMOTIOB’SI3aHUX 13 HHUM IOJOKEHb KPHUMi-
HAJIBHOTO TPOIECyanbHOrO 3akoHy. Kpim ToOroO,
BapTO 3poOuTH akieHT Ha mosumii S. Kpyka,
KU BKasye, 1o clij Martu Ha yBasi, mo KIIK
[Tonpiii HE MICTUTH BUYEPITHOTO MEPETIKY JIKe-
pen AoKa3iB, a JHIIe AeTadbHO pPErIaMEHTYe
JeKibka OCHOBHUX. OTike, J0Ka3u MOXYTh
OyTH OTpUMaHI 1 3 IHIIMX JHKEpes, HalpHKIIa,
13 MarepiamB GoTo-, BIICO3HOMKH, B PE3yJbTaTI
IPOBEACHHS PI3HOTO POy EKCIIEPTH3 TOLIO’.

3 omsily Ha BHILIEBHUKIAJEHE, BOAYaeMO 3a
HEOOXiJHE IPYHTOBHO JIOCIIIUTH crieluiKy mpo-
Lelypy BUIYYEHHS i OTpUMaHHS PEYOBUX JOKa-
31B 32 3aKOHOABCTBOM 1€l Kpainu. Tax, 3riHoO 31
ct. 211 KIIK PII, mist 3a0e3meueHdss BUKOHAHHS
Bumor c1. 291 KIIK PII indopmarnis npo maii-
HOBHMI CTaH ITiI03PIOBAHOTO Ta MAaWHOBI IpaBa
MOBHHHA 30MpaTHCS HA TIOYATKOBIM CTaii moyar-
KOBOTO IMPOBA/KCHHS (BKa3aHy HAa3BY 3a KpUMi-
HAJIBHUM IIPOILIeCyalbHUM 3aKOHOM PecryOmiku
[Tonpma mae i1 BITUM3HAHWUA aHAJIOT — CTald
JocymoBoro posciiayBanns)'. Kpim Toro, anami3
HOpPMAaTUBHMX MOJIOKEHb ctarert 217, 219, 220,
229, 230, 232 KIIK PII go3Bomsie 3podutu 01HO-

8 Kodeks postepowania karnego Bix 6 gepsmust 1997 p. URL:
https://www.arslege.pl/kodeks-postepowania-karnego/k13/.
Kruk Jaroslaw. Fundamental reform of Criminal Procedure
Code. International Law Office. 25 November 2013.
URL: legalkw.pl/ru/zespol/jaroslaw-kruk/moje-artykuly/.
10" Kodeks postepowania karnego Bix 6 yepsust 1997 p. URL:
https://www.arslege.pl/kodeks-postepowania-karnego/k13/.
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3HAUHUI BHUCHOBOK MPO Te€, IO MPEAMETH, SKi
MOXYTh OyTH J0Ka3aMH y CHpaBi, TOBHHHI OyTH
BUJIaHI HA 3aIUT CyAy YM IPOKYPOpa, a Y BHHSAT-
KOBMX BMIIJIKaX — Ha 3aluT MoJilii abo 1HIIOro
YIOBHOBaXeHOTo oprany. Ilpudomy oco0a, sika
Ma€ 3a3HaueHl MpeMETH, MOBUHHA IMepefaTH ix
NOOpOBUIEHO. Y pa3i BUCIOBICHHS Y JIEMOH-
cTpailii 0co00r0 KaTerOPUIHO1 BIIMOBH II€peIaTH
Taki peyl BWIy4eHHs BiAOyBae€Tbcs y HMPUMYCO-
BOMY TOPSIJIKY IIISTXOM TIPOBEICHHS OOIITYKY, T
9ac SKOTO JIOIYCKAEThCS 31MCHEHHS 1HILOT CIIiJI-
4oi Aii — 0COOMCTOrO OOIIYKY, 3a pe3yiabTaTaMu
SIKOTO CKJIQJA€ThCSI TPOTOKON TMPO BUITYYCHHS
peuei (0hOPMITIOETHCSI Ha3BaHHWM IPOIIECyallb-
HUM JTOKyMEHT TUIBKH HMPOKYpOpoM) abo HpoTo-
Kot 00IIyKy!!.

3a npunucamu ct. 14 JloroBopy Mix Ykpa-
iHoro 1 PecmyGmikoro Ilonema mpo mpaBoBy
JIOTIOMOTY Ta MPaBOBi BIAHOCUHU y IHUBIIBHUX
1 KpUMIHAJIBHHUX CIIpaBax: « Ko mijg 9ac BUKO-
HaHHS 1I,OTO J[OTOBOPY MEPECUITAIOTHCS MPE-
MeTH a00 BaJIOTHI IIIHHOCTI 3 TePUTOPIi OJHIET
HoroipHoi CTOpOHHM Ha TEpPUTOPIIO 1HIIOT
JHoroBiproi CtopoHu ab0 IUILIOMAaTHYHOMY
MPEJCTAaBHULTBY YU KOHCYJIbCHKIH YCTaHOBI
iHmoi Jloroipuoi CtopoHwm, 11e BiIOyBa€THCS
3 JOTPUMAaHHSM BiAMOBIIHUX MPAaBOBUX MOJIO-
xeHb Tiel JloroBipHoi CTOpoHH, OpraH siKoi
BUKOHYE MIEPECUIKY» 2.

V 3B’43Ky 3 BUKOHaHHSM 3anuty [lonbuiero
115 IPOIIeaypa 3AIHCHIOETHCS HA MiJCTaBl BUMOT
cT. 293 PernameHTy BHYTPINIHBOT pOOOTH CIijTb-
HUX CTPYKTYPHUX MiJPO3AUIIB HPOKYparypu
PecniyOmiku [lonbima, 3rigHO 3 SIKOKO «pPEYOBi
JIOKa3¥u TMepelalThcs 1HO3EMHOMY OpraHy Jep-
YKaBHOI BJIaJU, B IKOMY 3HAXOAUTHCS 3aTpUMaHa
oco0a, SIKIIO 11e MOXKJIMBO 3 OIVISIAY Ha iX Xapak-
Tep. SIKIIo HE TPUIHATO PIIEHHS PO Mepeaavy
PEUOBHX JI0Ka3iB 1HO3EMHOMY OpraHy JAepiKaB-
HO1 BJIaJIU Y BHUIMAJIKaX, BIIMIHHUX BiJl BKa3aHUX
y 1. 1, mpoKypop MPOCUTH iHO3EMHHUI OpraH Jaep-

11
12

Tam camo.

Jorosip mixk Ykpainoto i Pecryonikoro Ilonbia npo mpa-
BOBY JIONIOMOTY Ta TPABOBI BiTHOCHHHU Y IUBUIBHUX 1 KpAMi-
HaJIBbHUX cripaBax : Bif 24.05.1993 p. 3akonodasecmeo Yipa-
inu : HOpM.-mIpaB. Oa3a Ykpainu / BepxoB. Paga VYkpainu.
URL: https://zakon.rada.gov.ua/laws/show/616_174#Text.
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’KaBHOI BJIaJM BKAa3aTH MICIIE, Yac Ta CIOCIO IX
nepeaantay .

lomo cramii cyaoBOro po3misay, TO
KpUMiHaJIbHE  TpoLiecyajbHE  3aKOHOJAAB-
ctBo [lompuii mependayae MOMXKIMBICTH came
HaKJIaJCHHS apemTy Ha MaitHo. Tak, 3rigHo
34. 1 ct. 291 KIIK Pecny6miku [lonbma y pasi
00BHMHYBaY€HHs 0COOM y BUMHEHHI KPUMIHAb-
HOTO MPAaBOIMOPYILICHHS, 32 sKe a00 y 3B’SI3KY
3 IKUM MOKHa Oyno 0 mpusHauutu: 1) mrpad;
2) rpomoBy ngomomory; 3) KoHbicKallio;
4) KoMIeHcallil; 5) TOBEPHEHHS MOTEPIi-
Tl CTOPOHI YW IHIIIA YMOBHOBaXEHIH 0c001
(¢iHAHCOBOI BHWTOAHM, OTPUMAHOI OOBHHYBaue-
HUM BiJl BAMHEHHSI KPUMIHAJIBHOTO MIPaBOIOPY-
HIeHHs, a00 i1 eKBiBaJCHT — BUKOHAHHS TaKOI'O
CYIOBOrO pilieHHs Moxke OyTu 3abe3nedeHe
ex officio nuIIXoM HakJIaIeHHs I[IEBHUX OOMe-
’)KeHb Ha MaiHO BIANOBiZaya 4YM Ha MaMHO,
3a3HaueHe y ctarti 45, 3 1mo30aBiIeHHAM
¢inancoBoi Burogu (a0o B €KBiBaJEHTHOMY iif
§ 2 KpuMiHaIbHOTO KOJIEKCY), SAKIIO € OOTIPYH-
TOBaHI NOOOIOBaHHS, IO O3 Takoro 3abes-
MeYEHHsS] BUKOHAHHS CYJIOBOTO pilIeHHs Oyzie
HEMOXJIIMBUM a00 3Ha4yHO ycknaaHene. [Ipore
BKa3zaHa IMpoleaypa HaKJIaJEHHS apelTy Ha
MaifHO 3aCTOCOBY€THCS JIHILE /I KpaiH-YJICHIB
€sponericbkoro Corosy, 1o npsaMo mepeada-
yeno 1. 62b KITK PIT'.

I3 mporo mpuBomy Ilesapiii Kymema
ta Karapxxuna T. boparuHcbka 3a3HadaroTh,
[0 «HEOOX1JHO HETAaHO MOBIJOMHUTH Yy BiJIO-
BITHUI CyJOBMI OpraH JepxaBu-ujieHa €Bpo-
neiickkoro Coro3y mpo Oyab-Ky IisUTbHICTB,
MOB’s3aHY 3 BHUKOHAHHSM I[IOCTAaHOBH IIPO
BIJIYYEHHsI PEYOBUX JOKa3iB ab0 BHKOHAH-
HSIM TIOCTAHOBM TMpO 3a0e3MedyeHHs MaifHa
JJIi BUKOHAHHS pIIMICHHS TMPO KOHQICKAIIIIO.
Oco0nuBO TOMY, IO CyA 1HO3EMHOI JepXaBH,
SKAW TPUUAHSB PIMICHHS TPO TMOAady 3asBU
npo 3abe3medeHHs [0Ka3iB abo MaiiHa s

13 Regulamin wewnetrznego urzedowania powszechnych

jednostek organizacyjnych prokuratury Big 24 OepesHs
2010 p. URL: https://www.arslege.pl/akt-archiwalny-
regulamin-wewnetrznego-urzedowania-powszechnych-
jednostek-organizacyjnych-prokuratury/k463/s7093/.

4" Kodeks postgpowania karnego iz 6 uepshst 1997 p. URL:
https://www.arslege.pl/kodeks-postepowania-karnego/k13/.
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KoH(icKaIii, O4iKye MBHUAKY OOpOOKY 3amuTy.
Ak mpaBwio, moTpibeH Yac Ha BUKOHAHHS
pillIeHHsT KOMIIETEHTHOTO CYAOBOIO OpraHy
JepkaBu-uiieHa €Bponercbkoro Corosy s
BUAAYl JOKa31B a00 11 BUKOHAHHS 3aABIEHOIO
OCTaTOYHOTO pIilIeHHS MPo KoHdickaiiro. Jist
OUIbII MIBUAKOI CIIBHpaIll MOJbCHKUUA CYHIO-
BUIl OpraH MOX€ BCTAHOBUTH TEpPMIH TOJa4i
pillIEHHsI CYyAOBOTO OpraHy BIaJH IS JAepiKa-
Bu-wieHa €spormeiicekoro Coroszy»'’. Otike,
3a pe3yabTaraMu MPOBEACHOTO JIOCTiIHKCHHS
OKpECJEHOro MPOOJEMHOI0 MHUTAHHS MOXKHA
3poOUTH BHCHOBOK NP0 T€, IO 3aMUT ILOJO
HaJIaHHSI MDKHAPOAHOT TPaBOBOi JOTOMOTH PO
HAKJIaJICHHS apelTy Ha MaWHO, HaJiCIaHui
VYKkpaiHoto, KOMIETEHTHUMU opranamu Pecmy-
oniku Ilonpia BukoHaHuil He Oyae, OCKUIbKH
Takoi HOPMAaTUBHO BU3HAYEHOT MOMKIJIMBOCTI HE
nependayae aHi JBOCTOPOHHIA JIOTOBIp MIX
VYkpainoro ta Pecnybmikoro Ilonpma, ani KITK
PII. ¥V rakiii cutyamii ans Ykpainu HasBHa
JuIie 3aKOHOAAaBYa MOJKJIMBICTH HaIpPaBISTH
3aMHUTH PO BUIYYCHHS Ta MEPEIaHHs PEUOBUX
JT0Ka3iB, SIKi MAalOTh MEPCIEKTUBY OyTH BUKOHA-
HUMH I11]1 YaC KPUMIHAJIBHOTO CyJOYMHCTBA.

VY mnpencraBieHOMY KOHTEKCTI TakoX BapTo
MiJKPECIUTH, M0 HaTemep icHye Oe3nidy mpo-
TaJIuH Yy HOPMAaTHUBHOMY pETYJIIOBaHHI BiJIHO-
CHH CTOCOBHO Ha/IaHHSI MDXHAPOAHOI MPaBOBOL
JIOTIOMOTH 'y Pa3i MPOBEIEHHS MpOLECyalbHUX
Aii (y TOMy 4MCIi i 4yac HaKJIaJeHHS aperiTy
Ha MaitHo) MK Ykpainoro Ta [lombiiero.
30KpemMa, TOCTA€E IITKOM 3aKOHOMIpHE MUTaHHS:
10 poOUTH y TUX BUNAIKAX, KOJU 1] Yac KpH-
MIHAJBHOTO TPOBA/KEHHS Oyne mpes’ siBICHO
IUBUIPHUI TI030B PO BIAIIKOAYBaHHS MOPaJb-
HOT Ta/a00 MaifHOBOI IIKOM 0 MiJO3PIOBAHOTO,
SKHUM, HalIPUKIIAJl, € BOJOAUIBLIEM PYXOMOIO YH
HEPYXOMOTO MaifHa, 1110 3HAXOJUTHCS TITbKUA Ha
teputopii Pecriyomniku [lonpma, abo Taka ocoda
OOBMHYBauy€ThCSl y BYMHEHHI KPHUMIHAJIBHOTO
MIPaBOIOPYILIEHHS, 3a SIKe NependadaeTbcs KOH-
¢ickaris HanexHoro i maiiHa, abo y MaiOyT-

15 WSPOLPRACA SADOWA W SPRAWACH KARNYCH.
Prof. dr. hab. Cezary Kulesza, Dr. Katarzyna T. Boratynska,
2008. C. 59. URL: http://www.gostynin.sr.gov.pl/container/
tfacility//tf wsk.pdf.
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HbOMY BUHHKHE HEOOXIJHICTh y 3aCTOCYBaHHI
BIJIMOBIIHUX 3aXOJlIB KPUMIHAIBHO-TTPABOBOTO
XapakTepy BiTHOCHO FOPUAMYHOI OCOOH, MO0
SIKOT 3IHCHIOETBCSI KpUMIHAIBHE MPOBAHKCHHS
Ha TepuTopii Ykpainu?

3 omisiay Ha OCOOJNMBOCTI MPABOBOI pera-
MEHTallii Ha3BaHOTO 1HCTUTYTY, [lonbIa Brpasi
JIMIIE 3BEPHYTH CTSATHEHHS HA MAHO Y TIOPSIIKY
BUKOHAHHS PIIICHHS HAI[IOHAJIILHOTO CYyAdY, IO
nependavyaeThes M€K JBOCTOPOHHBOKO YTOJIOK0.

BucnoBkn

Bunaerscs, mo BusiBieHa mpoliieMa y MOXK-
JUBOCTAX IIPOBENCHHS TaKOl IIPOLIECYaIbHOI
nii, sAK apemTr MaiHa (Mg Yac JOCYIO0BOTO
poO3ciiyBaHHA 1 B CYJOBOMY IPOBA/IXKCHHI),
B TIOPSAJKY HaAaHHS MIDKHAPOMHOI MPaBOBOL
JIOTIOMOTH MDK YKpaiHoo Ta  PecmyOmikoro
[Tonpma wmoxe OyTH BUpINIEHA ACKIIBKOMA
cnocobamu. llo-mepmie, mig dYac yKiIaJeHHS
HOBHUX JIBOCTOPOHHIX MIKHAPOIHUX JTOTOBOPIB
000B’A3KOBO 3aKpIIUIIOBATH MOXJIMBICTH IPO-
BeJIeHHs 1Ii€l mporecyanbHoi aii. Takuii mpu-
KJIaJ SCKpaBO MPOJIEMOHCTpOBaHMA y 4. 1 Ta
m. g 4. 2 ct. 1 loroBopy mixk Ykpainoro ta Crio-
nyuyenumu Iltatamu AMepuKH TpoO B3aEMHY
NpaBoOBYy JONOMOTY Y KPHUMIHAJIBHHUX CIpa-
Bax: «BIiAmoBiAHO 10 MOJOXKEHb ILOro Jloro-
Bopy JloroBipui Jlep>kaBu HaJalOTh B3aEMHY
JIOTIOMOTY 'y  PO3CIiyBaHHI, IMepeciliTyBaHH1
Ta TONEPEHDKEHHI 3JIOYMHIB, a TaKOX Y CYIO-
BOMY pO3IJISAl KpUMiHAJIBHMX crpaB. Jlomo-
Mora BKIIIOYA€: 3aXO/M, TOB’s3aHI 3 apemToM
Ta KoH(iCcKaIli€l0 MaiiHa, PECTUTYLIEIO Ta CTST-
HeHHAM 1TpadiB»'®. PazoM i3 TUM 3a3HAYMMO,
10 1€ HE €IUHHI JBOCTOPOHHIN MIKHAPOIHUIMA
JIOTOBIp, 1€ «(dirypye» Taka mpolecyajabHa Iis,
aJpKe Mpo Hel TAKoXK 1METhCS B JIOTOBOpaX Mixk
VYkpainoro Ta Kanazgoro (. fua. 5 ct. 1)Y, Pecmy-

16 Iorosip wmik VYkpainoto Tta Cnonydenumu IllTa-

TaMH AMEPHKH NP0 B3a€EMHY IIPABOBY [OMOMOTY Y KpH-
MiHalpHUX cmpaBax Bifg 22.07.1998 p. 3axonodascmeo
Vxpainu : nopm.-tipaB. 6a3a Ykpainu / Bepxos. Paga Ykpaiuu.
URL: https://zakon.rada.gov.ua/laws/show/840 019#Text.
17" ITorosip mixk Ykpainoto Ta Karna oo mpo B3aEMoa0momMory
y KpUMiHaibHUX crpasax Bix 23.09.1996 p. 3axonooascmeo
VYxpainu : Hopm.-tipaB. 6a3a Ykpaiuu / Bepxos. Paga Yipainu.
URL: https://zakon.rada.gov.ua/laws/show/124 003#Text.
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omixoro Momosa (ct. 4)'® Ta Ypsimom Manaizii
(m. gu.2cr 1)¥.

[Mo-gpyre, pemo iHmMUM Mae OyTH MiAXif
y BUPIIICHHI TUTAHHS PO Te, 0 MOXKHA 3pP0-
OuTH y cuTyalii 3 yXe MiANMCaHUMHU MiXKHa-
pPOAHUMH JOTOBOpaMHU, SIKI HE TependavyaroTh
MOXJIMBICTh TMPOBEACHHS TakKoi MpoIecy-
anpHOI i1 B paMKax HaJaHHS MIXHapOJIHOL
npaBoBoi gomomoru (sk-to 3 Pecmy6mikoro
[Tonpma).

Ha mamy paymKy, pamioHadbHUM BHXOIOM
y TakuX BHIIaJKaX CTaHE BUKOPUCTAHHS NpO-
uenyp: 1) ykimaneHHs JOJATKOBOI yroau (siK
npukian, Yroga MK YkpaiHooo Ta Benukoro
Comianictinunoro Hapomnoro JliBilicbkoro Apa0-
cbkor0 Jlkamarupiero mpo mepenady 3acyIKeHHX

8 JloroBip Mix VYkpainoo i Pecmybmikoro Mommosa

PO MPaBOBY JOMOMOTY Ta MPABOBI BIAHOCHHH Y IUBILIb-
HUX 1 KpUMIHaJIbHUX crpaBax Bix 13.12.1993 p. 3akowno-
daecmeo Ykpainu : HOpM.-TipaB. 0aza Ykpainu / Bepxos.
Pana VYkpaimun. URL: https://zakon.rada.gov.ua/laws/
show/498 604#Text.

19 orosip Mix YkpaiHoro Ta Ypsmom Manaiisii mpo B3a-
€MHY IIPaBOBY IOIOMOTY B KpPHMiHaJbHUX CHpaBax BiJ
04.08.2016 p. 3axonooascmeo Ykpainu : HOpM.-TipaB. Oaza
Vkpainu / Bepxos. Paga Vkpainu. URL: https://zakon.rada.
gov.ua/laws/show/458 009-16#Text.
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0ci6?); 2) IpUAHATTS «I0IATKOBOTO IMPOTOKOIY
JI0  BIJMOBITHOTO JIOTOBOPY CTOCOBHO 0OCSTY
HAQJlaHHS MDKHApPOJHOI MPaBOBOI  JIOTIOMOTH
(3okpema, JlomarkoBwmii IIpotokon mo €Bporneii-
CbKOi KOHBEHIIii PO B3a€EMHY JOIOMOTY y KpUMi-
HaJIbHUX crpaBax 1959 p.2') abo «ImpoTOKOIY PO
BHECEHHS 3MiH» (Hampukian, mianucano IIpo-
TOKOJT MDK YkpaiHoro Tta Yecwkoro PecmyOimikoro
Npo BHECEHHs 3MiH /10 JloroBopy Mix YkpaiHOO
Ta Yecwkoro Pecmy0mikoro mpo mpaBoBy JIOTIOMOTY
B IMBUIbHUX cripaBax?). [Ipu 11boMy, 6€3yMOBHO,
HaI[lOHAJIbHE 3aKOHOAABCTBO 1HIIIOI CTOPOHHM (JIep-
JKaBM) Mae TiependayaTi MOXKIIMBICTh CaMe HaKJIa-
JIEHHS apelITy Ha MaiHo.

20 Vroma mix VYkpainoro Ta Bemukoro ComianicTHIHOO

Haponnoto JliBiiicbkoro Apadcebkoro [Ikamarupiero mpo nepe-
naday 3acymkeHux oci6 Big 08.04.2008 p. 3axonooascmeo
Vkpainu : Hopm.-tipaB. 6a3a Ykpainu / Bepxos. Paga Yipainu.
URL: https://zakon.rada.gov.ua/laws/show/434 030#Text.

2 NonmarkoBuii IIpotokon 10 €BpoOIeHchKoi KOHBEH-
il PO B3a€EMHY JOMOMOTY Y KpPHMIHaJbHUX CHpaBax Bil
17.03.1978 p. 3axonoodascmeo Ykpainu : HOpM.-tipaB. Oa3a
Vkpainu / Bepxos. Paga Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/995 037#Text.

22 TIpotokon Mixk Ykpainoro Ta Yecbkoro PecmyOiikoro mpo
BHECEHHsI 3MiH 110 JloroBopy Mixk Ykpainoto Ta Uecbkoro Pec-
myOJIIKOIO MPO MPABOBY JIOMIOMOTY B IIMBIJIBHUX CIpaBax Bill
14.09.2007 p. 3axonodascmeo Ykpainu : HOpM.-tipaB. Oa3a
Vkpainu / Bepxos. Paga Ykpainu. URL: https://zakon.rada.
gov.ua/laws/show/203_051#Text.
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Modern society is impossible imagine without computerized information systems. These systems
have the ability to store, transmit and transfer digital information. Given the level of development
of modern society and the amount of electronic data it uses, there is a long-standing need for regulation
of the use of these data as reliable evidence in court.

Evidence has always been and remains the central legal institution of the judicial process, so in
the period of reforming the latter there is a growing need to study the evidence, including electronic
evidence, in order to improve their legal regulation.

This article analyzes the institute of electronic evidence in the judiciary of Ukraine, identifies
the basics of electronic evidence, their characteristics and the establishment of problematic issues that
currently exist in commercial litigation of Ukraine through the analysis of judicial practice.

It is established that the insufficiency and imperfection of the legislative regulation of information
technologies is a problem in the use of electronic data as evidence and does not justifiably hinder their
development and application.

The analysis of the existing case law shows that the lack of a clear algorithm for the preparation,
submission and examination of electronic evidence is an obstacle to the implementation of these actions
by the participants in the trial and the court. These circumstances complicate the implementation
of prompt and efficient proceedings.

Imperfect legislation on the collection, seizure, examination and evaluation of electronic evidence
hampers the process of litigation for a full and objective examination of these objects in order to
protect the legal rights and legally protected interests of citizens. However, research and development
should help to ensure that this process is based on more accurate, complete, thorough, unquestionable
and objective grounds.

Introduction the right to use to establish the truth in a disputed

legal relationship.

Atpresent, electronic information technologies
are developing rapidly and are so widespread
that without them it is impossible imagine
the implementation of any process in the state.
Electronic information, electronic documents
and electronic document circulation have already
acquired the usual form for society.

Electronic technologies are used in all social
relations, and economic relations are not exception.
The use of electronic technologies in economic
relations helps the participants of these relations
to effectively engage in economic activities, and in
case of dispute — to use electronic data as evidence.

Electronic evidence is one of the types
of evidence that a party to the proceedings has
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Realizing the need for legal regulation
of information relations, the legislator has long
been adopting relevant legislation.

Finally, the institute of electronic evidence
has acquired legislative regulation in economic
legislation, it was provided for on October 3,
2017 in the Commercial Procedural Code
of Ukraine in the wording No. 2147-VIII, which
entered into force on December 15, 2017.

Duetothe special legal nature and its own specific
features, electronic evidence in the Commercial
Procedural Code of Ukraine occupies the separately
place on a par with written and physical evidence.

However, the constant development
of information technology requires constant

73



Naichenko Alona

legislative regulation. Insufficient and imperfect
legal regulation of information technology is
a problem in the use of electronic evidence.

The institute of electronic evidence 1is
insufficiently researched. O. Prysyazhnyuk,
O. Yevseyev were engaged in research
of the specified institute in his scientific work
“Electronic evidence in the economic process:
problems of formalization” and T. Vasilchenko
T. in the work “Short stories of the Institute
of Evidence in commercial litigation”. In
addition, experts who have studied this issue are:
I. Bulgakova, R. Burganov, N. Blazhivskaya,
O. Bonner, K. Branovitsky, O. Vershinin,

G. Vorobyov, S. Vorozhbit, M. Gorelov,
D. Luspenik, M. Mitrofanova, T. Rudoi,
Y. Stolyarova, R. Tertishnikova, S. Fursa,

Zh. Hatsuk and other.

However, at present the issue of electronic
evidence in the economic process, namely,
the procedure for its seizure, submission
and evaluation by the court, has not been fully
investigated and settled.

The purpose of the article is to determine
the basics of electronic evidence, their
characteristics and to identify problematic issues
that currently exist in the commercial justice
of Ukraine through the analysis of judicial
practice.

Presenting main material

Part 1 of Article 96 of the of Economic
procedure code of Ukraine defines electronic
proofs is information in an electronic (digital)
form, that contains data about circumstances,
that matter for business, in particular, electronic
documents (including text documents, graphic
images, plans, photos, video and audio recording
and others like that), websites (pages), text,
multimedia and vocal messages, metadata,
databases and other data in an electronic form.
Such data can be kept, in particular, on portable
devices (load maps, mobile telephones and others
like that), servers, systems of reserve printing-
down, other places of maintenance of data in
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an electronic form (including there is the Internet
in a network)'.

Consider some types of documents that
contain electronic information.

Scientific literature under an electronic
document determines a document that is created
and can be used exceptionally within the limits
of the computer informative system.

Article 5 of the Law of Ukraine “On electronic
documents and electronic document circulation”
stipulates that the information contained in
the electronic document must include the required
details of the document. Article 7 of the above-
mentioned Law provides that the original
of an electronic document is an electronic
copy of a document with mandatory requisites,
including an electronic signature of the author
or a signature equivalent to his own signature
in accordance with the Law of Ukraine “On
Electronic Digital Signature™>.

The analysis of the norms of legislation
and practice shows that the key role in
the creation of an electronic document is played
by the successful verification of the electronic
digital signature (hereinafter — EDS) of the person
who certifies the electronic copy of the document.
This procedure allows you to establish the origin
of the document, authorship and its integrity (the
fact of not making any changes to the document
after signing).

It should be noted that the electronic signature
certificate on electronic documents certifies not
only the signature of the owner of the signature
key certificate, but also the absence of distortions
in  electronic  documents.  Confirmation
of the authenticity of an electronic digital
signature in an electronic document is a condition
for using this document as evidence. However,
the current legislation addresses this issue quite
controversially.

Important from the point of view of theory
and practice i1s the question of the legal nature
ofelectronic evidence. A. Vershinin considers that

! URL: http://zakon3.rada.gov.ua/laws/show/1798-12 (Last
accessed: 06.09.2020).
2 URL: http://zakon0.rada.gov.ua/laws/show/851-15 (Last
accessed: 06.09.2020).
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the attribution of electronic documents to written
evidence is based on the fact that the information
contained in electronic documents is a human
opinion (concepts, judgments, inferences, etc.)
about the existing reality’.

Thus, according to some scholars,
an electronic document cannot be considered
as written evidence in its pure form, because
an electronic document lacks one of the most
important features of evidence — written form.
Some researchers suggest that electronic
documents be classified as physical evidence.
The similarity of electronic documents with
physical evidence, according to scientists, is due
to the fact that electronic documents themselves
are not available to human perception, they serve
only as a means of establishing the circumstances
relevant to the case®.

Some proceduralists argue that the legal
(evidentiary) nature of this evidence is unclear,
but it is clear that they can hardly be attributed
to written or physical evidence. Others believe
that electronic means of proof are covered by all
known types of evidence, and require additional
procedural regulations®.

Analyzing these positions, we can conclude
that the electronic document is mixed. Its
difference from the written proofis that the written
document expresses the opinion of the author.
The position of the author in the written
document is based on subjective processing
of the received information. Materials for the use
of scientific and technical means (this does not
apply to all electronic documents, but audio
and video recordings) do not contain subjective
processing of information. What unites with
physical evidence electronic means of proof is
that electronic documents in themselves are not

*  Vershinin A.P. Electronic document: legal form
and evidence in court: training manual. Moscow : Progress,
2000. 250 p.

4 Gorelov M.V. Electronic evidence in civil proceedings in
Russia: theory and practice : diss. ... Cand. jurid. sciences :
12.00.15. Yekaterinburg : Spartak, 2005. 182 p.

5 Vorozhbit S.P. Electronic means of evidence in civil
and arbitration proceedings : author. diss. for a job. uch.
step. Cand. jurid. sciences : spec. 12.00.15 “Civil procedure,
arbitration process”. Sankt-Peterburg, 2011. 25 p.
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available to human perception, but serve only as
ameans of establishing the circumstances relevant
to the case. However, the information contained
in the memory of the computer is replicated, i.e.
has the property of written evidence.

Thus, electronic evidence has a significant
specificity, which should be reflected in
the substantive and procedural law, as there are
specific requirements for the form of an electronic
document, which provide its evidentiary function.

Special features of electronic documents are:

1) the fact that they require the mandatory use
of special details;

2) fixed on special electronic media;

3) the existence of a separate, recognized
by the participants in the electronic document
flow or approved by the competent authorities
of the procedure for converting digital data into
a document of the traditional regime;

4) impossibility of direct perception without
the help of special technical and software tools;

5)inits content, as arule, electronic documents
are legal acts.

The main function of an electronic document
is the transmission of information.

The largest type of electronic evidence in
terms of the amount of information that can
be used as evidence is information obtained
from global information systems (in particular,
the Internet). An example is the involvement
by judges of information from Internet sites in
the case materials, such as information posted
on the official websites of public authorities
and others.

This type of electronic evidence should
be distinguished as a separate type, based on
the following features:

1) dynamic nature. This feature can be
considered in two aspects: first, in terms
of the dynamics of the existence of any
information on the Internet — today it may be
present on a particular webpage, and tomorrow
its owner may delete and destroy it, including
together with the web page itself (domain name).
Second, the direct use of the Internet to present
evidence to the court often applies to cases where
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the information itself is dynamic in nature — audio
or video;

2) as a rule, the digital information carrier
that stores evidence-based digital information
is very far from the place of the proceedings,
so it is impossible to bring the information
carrier to court. Therefore, the only way to
examine the information is the Internet, which
provides a fast connection between the media
and the computer that the court will use to
examine the evidence.

Another type of information is text, multimedia
and voice messages. To them, in particular,
belong correspondence an e-mail, SMS/MMS
report and other. The separation of electronic
messages into an independent form of electronic
evidence is due to the following features:

1) as a rule, they do not use a digital signature
that complicates the identity of the sender
and the recipient;

2) considerable difficulties in the actual
dissociating of electronic sheet as totality
of digital information from her transmitter for
presentation in a court;

3) mostly, controlled from remoteness of place
of converting of digital information in a form
suitable for perception a man, and places, where
finds a server that keeps such information.

Under multimedia messages, you can
understand the messages that are sent between
mobile devices and have multimedia content
(image, sound, video, etc.).

Metadata as a kind of electronic evidence
contains information on social certainty,
understanding of the content, contextand structure
of the electronic document. It is worth noting that
metadata is a mandatory element in the process
of storing an electronic document. In addition,
the electronic document metadata has elements
of legal process evidence of the integrity
of the electronic document and its authenticity.

Another type of electronic information is
the database. Under this type of information
consider to count any well-organized set of data
that includes charts, tables, presentations, stored
procedures and other objects. The data in
the database are based on the data organization
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model, that is, they contain them a description
and may contain means for processing them.

If a person submits an electronic copy
of the evidence, the court may demand from
the latter the original of the evidence provided.
In case of failure to provide the original
of the required evidence, if the court has doubts
about its authenticity, this evidence is not taken
into account by the court.

After analyzing the legal requirements for
the institution of electronic evidence, we can
identify the following main features:

— intangible form;

— availability of mandatory special details;

— the possibility of the existence
of the original electronic evidence in several
places simultaneously;

— the ability, without loss of performance,
copying to different devices;

— appropriate technical means must be used
for reproduction.

The legislator does not stipulate the mandatory
features that electronic evidence must have in order
for a court to recognize it as proper and admissible
evidence and attach it to the case file.

Currently, in practice, there are some rules for
ensuring the authenticity of electronic evidence
and presenting them in court:

1) if the electronic document contains graphic
or textual information, then a paper copy is
printed, which is drawn up and certified by
an authorized person and a copy of which is
attached to the case file, examined as an ordinary
written document. A similar situation with a page
on the Internet;

2) if the transactions documented by
an electronic document (electronic document
signed by the EDS), and the parties do not
recognize the provision of services confirmed by
this document, a comprehensive examination is
assigned according to the data on the authenticity
of the EDS;

3) if the electronic document contains audio or
video information, then, as a rule, such files are
copied to a separate portable electronic medium,
which is attached to the case file and examined
by special technical means.
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Thus, in order to recognize -electronic
documents as full-fledged reliable evidence, it
is necessary to follow the rules of procedural
law, as well as standard techniques and methods
of collection, evaluation, research and use
of electronic evidence.

It is worth noting that over time, some
evidence losesits appearance, quality,and hence
evidence. As for electronic evidence, it, unlike
any other evidence, remains unchanged as long
as it may be necessary, but subject to proper
storage.

Due to the lack of regulation of the institution
of electronic evidence in litigation, many
problematic issues arise in their use. The first
problems arise at the stage of obtaining electronic
evidence, because opponents or persons who
have this evidence are not always ready to
provide the latter to others.

Another problematic point is the involvement
ofeelectronic documents in case materials. The law
does not require the form and format of providing
any factual data in electronic form, the procedure
for examining the provided electronic documents
and the procedure for involving them in court
materials. Most often, electronic documents must
be submitted to the court not on technical, but
on paper, i.e. converted into printed form, which
allows you to visually examine and discuss
the evidence.

However, in practice there is a situation
when electronic evidence is not examined by
the court as direct evidence due to the technical
unpreparedness of the court. Courts evaluate
as direct evidence or a copy of an electronic
document on paper (when the electronic document
contains textual or graphic information), or
an expert opinion.

Currently, the judicial practice in
electronic evidence, in what form and on what
medium are admissible means of proof is
ambiguous. Proof of this are the following
court decisions:

— The District Administrative  Court
of Kyiv in the decision of 17.03.2016 in the case
No. 826/16528/15 did not take into account
the printout of the article by an unknown author
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from the social network “Facebook”, considering
that these materials are not evidence®;

— Sviatoshynskyi District Court
of Kyiv in the decision of 06.09.2016 in the case
No. 759/19259/15 noted that the printout from
the Internet is inadmissible evidence, as their
authenticity cannot be verified’;

— Novomykolaiv District Court
of Zaporizhizhya region in
the decision of 01.03.2017 in the case

No. 322/1141/16 established the fact of personal
hostility between the parties on the basis
of their printouts of the conversation on the social
network?®;

— Vinnytsia City Court of Vinnytsia
region in its decision of 31.05.2017 in case
No. 127/8337/18 accepted and examined
as appropriate and admissible evidence
of the printout of a screenshot from profiles in
the network “Facebook™;

— The Commercial Court of Cassation of the
Supreme Court in the decision of 27.11.2018 in
the case No. 924/242/18 included the screenshots
provided by the plaintiff (pictures from a computer
screen) to the written evidence'?;

— The Commercial Court of Cassation of the
Supreme Court in the decision of 12.06.2018 in
case No. 908/1120/17 did not take into account
the video provided by the plaintiff, as the latter
does not contain the necessary details of electronic
evidence, such as recording the date and time
of shooting, scene, etc'';

— The Commercial Court of Cassation
of the Supreme Court in its decision
of 14.02.2019 in case No. 9901/43/19 ruled that
the absence of an electronic digital signature
in an electronic document excludes grounds to
consider it original, and therefore appropriate

¢ URL: http://www.reyestr.court.gov.ua/
Review/56551967 (Last accessed: 06.09.2020).

7 URL: http://www.reyestr.court.gov.ua/
Review/61275547 (Last accessed: 06.09.2020).

§ URL: http://www.reyestr.court.gov.ua/
Review/65201286 (Last accessed: 06.09.2020).

’  URL: http://www.reyestr.court.gov.ua/
Review/66936677 (Last accessed: 06.09.2020).

10 URL: http://www.reyestr.court.gov.ua/
Review/78182019 (Last accessed: 06.09.2020).

" URL: http://reyestr.court.gov.ua/Review/74671049 (Last
accessed: 06.09.2020).
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evidence in the case. Similar legal positions
were expressed by the Supreme Court in rulings
dated 23.11.2018 in case No. 813/1368/18, dated
04.12.2018 in case No. 2340/3060/18, dated
14.12.2018 in case No. 804/3580/18, dated
19.12.2018 in case No. 226/1204/18'%;

— The Commercial Court of Cassation
oftheSupremeCourtinitsdecisionof28.12.2019in
case No. 922/788/19 upheld the courts of previous
instances that electronic correspondence between
the parties to the case could not be considered
proper written evidence. The court referred to
its own legal positions set out in the decisions
of the Supreme Court of 11 June 2019 in case No.
904/2882/18, and of 24 September 2019 in case
NeNo. 922/1151/18".

Analyzing the case law, it is safe to say that
the lack of a clear algorithm for the preparation,
submission and examination of electronic
evidence is an obstacle to these actions by
litigants and the court, i.e. courts need to form
a common position on the institution of electronic
evidence and develop certain universal criteria
for evaluation of electronic evidence.

The progress of information technologies
in the courts of Ukraine is envisaged in
the Strategy for the Reform of the Judiciary,
Judiciary and Related Legal Institutions
for 2015-2020, approved by the Decree
ofthe Presidentof Ukraine. Itis planned to increase
the efficiency of justice and optimize the powers
of courts of different jurisdictions by ensuring
the widespread use of information systems to
provide more “e-justice” services; creation
of electronic management information systems
in courts, in particular the introduction of full-
fledged electronic systems, including electronic
document management systems, and case tracking
(to higher instances), electronic messages,
electronic calls, electronic cases (in some cases),
electronic payments, audio and video recording
of hearings, internal database information
system, legislative database information system,
improvement of the system of ensuring equal

12 URL: http://reyestr.court.gov.ua/Review/79883385 (Last
accessed: 06.09.2020).
3 URL: http://reyestr.court.gov.ua/Review/86717260 (Last
accessed: 06.09.2020).
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and impartial distribution of cases between
judges, in particular, determination of a judge
and (or) composition of a panel of judges at all
stages of court proceedings'.

The introduction of “e-justice” is planned to
be implemented in stages and is expected to allow
users to go to court, pay court fees, participate
in court proceedings and receive the necessary
information and documents by electronic means.

In this way, litigants will be able to send
electronic evidence to the court by both electronic
and postal means.

The experience of other countries shows
that this leads to increased access to justice,
simplification and acceleration of court
proceedings, as well as a significant reduction
in court costs, which are extremely important
factors in the development of an effective justice
mechanism.

Conclusions

The main condition for the existence
of electronic means of proof is the wuse
of technical means. Therefore, there is a need to
establish in the procedural rules a clear algorithm
for the collection, seizure and submission
of electronic evidence for proper investigation
and evaluation by courts.

Otherwise, the process of various law enforcement
practices and restrictions on the participants in court
proceedings in the exercise of the right to defense
using electronic evidence will continue.

To regulate the institution of electronic
evidence at the legislative level, it is necessary to
overcome certain stages:

1)completethescientificstudy ofallthe features
and characteristics of electronic media;

2) establish in these features those that have
legal significance;

3) to form the order of detection, extraction
and research of electronic data carriers.

The commission of these actions will make it
possible to use electronic evidence in commercial
litigation not only as scientific ideas, but also as
an independent institution of evidentiary law.

4 URL: http://zakon2.rada.gov.ua/laws/show/276/2015.

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/21
WWW.UNI-GOETTINGEN.DE/REOS



Riabchynska Anastasia Security purchase - sale construction according...

Security purchase — sale construction according to Article 597-13 Civil Code
of Ukraine: the problem of practical implementation

Riabchynska Anastasia

Postgraduate Student at the Department of Civil and Labour Law

Institute of Law

of the Kyiv National Economic University named after Vadym Hetman, Ukraine

The problem of practical implementation of the of a security purchase — sale construction
under Art. 597-13 Civil Code of Ukraine is investigated in the scientific paper. It is justified that
the approach of the Ukrainian legislator reflected in this Article is illogical, because it does not
provide for the granting of fiduciary founder’s rights and obligations to a third party who transfers
(sells) her property to fiduciary ownership for security purposes in the interests and on the debtor’s
recommendation. It was found that the title of this Article “Acquisition of property to fiduciary
ownership in the interests of another person” does not indicate the acquisition of property in favor
of a third person, different from the fiduciary owner and fiduciary founder, since in its content such
“another person” is the fiduciary founder, in whose interest and recommendation property is acquired.
It has been proved that such legislative position contradicts the definition of the fiduciary founder
according to Art. 597-3 this Code, which refers to it “another person who transfers her property to
fiduciary ownership in order to ensure the fulfillment of the debtor's obligations”. It has been stated
that the approach established in Art. 597-13 is contrary to the legal nature of the security purchase —
sale with a resolutory condition, where the seller has the fiduciary founder’s rights and obligations
so how he risks losing the property transferred to fiduciary ownership in case of debtor’s default. It
has been noted that construction under this Article cannot be implemented in practice due to the risk
of reclassification it into an discrete transaction, since a third person transferring property to fiduciary
ownership is not aimed at ensuring the fulfillment of the debtor's obligation, but at transferring
property to the fiduciary owner’s ownership. It has been concluded that it was necessary to amend
Art. 597-13 in order to prevent problems of its practical implementation.

KoncTpykuisi 3a0e3nmeuyBajibHOI KyHiBJII-IIPoJaxy 3a crarrero 597-13
HuBiiibHOTO KOAEKCY YKpaiHu: MpodjieMa NPAKTUYHOI peaizanil

Paouuncoka Anacmacia Onecigna

acnipanmka xagheopu yugiibHo20 ma mpyoo8020 npasa

FOpuouunoeo incmumymy

Kuiscokozo nayionanorhoco exonomiunoeo ynisepcumemy imeni Baouma 'emvmana,
Ykpaina

Beryn 3a0e3nevuyBajbHOI  BIACHOCTI, TepeadavyaroTh

MOXJIMBICTHh MOTO BHHUKHEHHS SIK Ha IIiCcTaBl

VY uuBUIBHOMY MpaBi YKpaiHU TpUBaE Mpo-
Hec ajanTtauii 3ampoBaJPKEHOTO HANpHKIiHII
2019 poxy IHCTHTYTy IOBIp4YOi BIIACHOCTI SIK
croco0y 3a0e3rnedyeHHs] BUKOHAHHA 3000B’s-
3agds. [lonokeHHs HAIOHAJILHOTO LMBUILHOTO
3aKOHOJIABCTBA, SIKI PETYNIOI0Th MPaBO J10BIpYOT

RECHT DER OSTEUROPAISCHEN STAATEN; REOS 01/21
WWW.UNI-GOETTINGEN.DE/REOS

JIOTOBOPY TPO BCTAHOBIICHHSI JOBIpYOi BIIACHO-
cti (4. 1 ct. 597-1 LuBiapHOTO KOIEKCY YKpa-
iHM), TaKk 1 Ha MiJCTaBl JOTOBOPY KYIIiBIi-IIpO-
naxy (4. 1 ct. 597-13 3a3nauenoro Kopekcy).
Hazpa ct. 597-13 naBenenoro Konekcy «Ilpu-
n0aHHS MaifHa y JTOBIpYY BJIACHICTh B iHTEpecax
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1HIIOI 0coOM», HA TEPIIUK MOMIS, CBIIYUTH
po Te, 10 B KOHTEKCTi 3TraJlaHOl HOPMHU WTH-
METhCSl PO YKIIAJCHHS MPaBOYMHY 3a0e3redy-
BaJIbHOI KYyHIBII-TIPOAQXKY , SKHH Mependoadae
nepeaady y JOBipUy BIACHICTh MaifHa 3 METOIO
3a0e3neyeHHsl BHKOHAHHS 3000B’si3aHHS Ha
KOPHUCTh TPEThOI BIJIHOCHO OOp)KHUKA Ta Kpe-
JUTOpa 32 OCHOBHHM 3000B’SI3aHHSIM OCOOM.
BopHodac ycraHoBieHMI y il CcTaTTi MiAXif
3aKOHO/IABIISl HE BIJMOBIJA€ aHI MPABOYMHY HA
KOPHUCTh TPEThOi 0COOHU, aHI KOHCTPYKIIi 3a0e3-
MeYyBAJIBHOI KyIBII-TIPOAXY , 1[0 HA MPAKTHII
MOX€E MPU3BECTU J0 PU3UKIB NepekBaidikarii
TaKOi YTOIAW Yy TMPHUXOBaHY KYIIBIIO — IMPOAaX
1 BU3HAHHA JJOTOBOPIB KYMiBII-IPOAAXKY , IKUMH
BCTAHOBIIIOETHCSI TIPABO JIOBIPUOi BIACHOCTI SIK
crioci0 3a0e3reueHHs] BUKOHAHHS 3000B’I3aHHS,
HEIIACHUMHU.

3 ominy Ha BUKIAJECHE METOK CTaTTi
€ JOCIIDKEHHS MPoOIeMHu PaKTUIHOI pealtiza-
il mpasa A0Bipyoi 3a0e3euyBanbHOi BIACHOCTI
B MeXax yCTaHOBJICHOI CT. 597-13 lluBimbHOTO
KOZIeKcy YKpaiHM KOHCTPYKIi 3a0e3neuyBaiib-
HOT KyHiBJI-TIPOAXY.

BuxJiiag ocHOBHOTO Marepiaay

BignoBigao mo 4. 1 cr. 597-13 lluBiasHOTO
KOZIEKCY YKpaiHH JIOBipYa BIACHICTh MOXKE BUHUK-
HYTH Ha IIJICTaBl JOTOBOPY, BIAMOBITHO JI0 SIKOTO
OJIHAa CTOPOHA 3a BJIACHUH PaxyHOK, ajie B iHTepe-
cax Ta 3a peKOMEH/IAITIEF0 1HIIIOT CTOPOHU MTPUI0aE
y TpeThoi 0cO0M MaitHO y J10Bipuy BiacHICTh. [Ipn
IbOMY CTOpPOHA, sIKa TpUI0alia MaifHO Yy JOBIpUY
BJIACHICTh, OTPUMYE MPABO BUMOTH JI0 0COOH, 3a
PEKOMEH/IAIII €10 SKOT B1I0YIIOCS PUI0AHHS, IIIO/I0
CITaTH KOMIIEHCALil BapTOCTI TaKOro MaiiHa Ta/
a00 TPOIICHTIB 32 KOPUCTYBAHHS 1y>KHMH T'POIIIO-
BuMH Korutamu. [Ipu ipomy ocoba, sika nmpuadana
MaiiHO, HalOyBae MpaB Ta OOOB’SI3KIB JOBIPYOTO
BJIACHHUKA, a 0coba, B iHTepecax Ta 3a PEKOMEH-
JaIfiero Kol Oyno mpuadaHe MaiHo, — JOBIPYOTO
3aCHOBHHKA'.

' [uBinbHUi Komeke Yipainu: 3akoH YKpainu Bif 16 ciums

2003 p. Ne 435-1V / BepxoBHa Pama Vkpainu. Bimomo-
cti Bepxosnoi Pamu Vkpainu. 2003. Ne 40. Cr. 144. URL :
https://zakon.rada.gov.ua/laws/show/435-15/ed20210101.
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3riHo 13 3a3HaY€HUM HOPMATUBHUM IMOJO-
KEHHSIM TIPaBOBIIHOCHHH JOBip4Yoi 3abe3meuy-
BaJIbHOI BJTACHOCTI BUHUKAIOTh Mi3K TPETHOIO 0CO-
0010, siKa iepeae («mpoaaey») HaJeKHe i MaitHO
JI0BIpYOMY BJIACHHKY; JOBIPYMM BIIACHHUKOM,
KWW TTpUAOae Take MaitHO 3a BJIACHUHN PaxyHOK;
1 IOBIpYMM 3aCHOBHHMKOM, B IHTE€pecax i 3a peKo-
MEH/IAIIIEI0 SKOTO 3/IIMCHIOETHCS TaKa KYITBIIS —
MpoAaX. YpaxoByrO4H 3MICT CT. 597-13, a Takox
CT. cT. 597-1, 597-3 lluBinpHOTO KONIEKCY YKpa-
iHW? 11010 BU3HAYEHHS CTOPIH MpaBa IOBIPYOT
BJIACHOCTI SIK CTI0CO0Y 3a0e31eueHHs] BAKOHAHHS
3000B’s3aHHSA,  CTOPOHAMU  IPABOBIAHOCHH
3a0e3mneuyBajgbHOl KYMIBII-MPOIaXXy BUCTYyIIa-
I0Th JTOBIPYHI BIACHUK (KPEIUTOP 32 OCHOBHUM
3000B’sI3aHHSIM) 1 TOBIPYMA 3aCHOBHUK (OOpXK-
HUK 3a OCHOBHUM 3000B’s3aHHSIM, Ta/a00 iHIIA
ocoba, ska Tepenae CBOE MalHO y JOBIpUYYy
BJIACHICTh 3 METOI0 3a0e3MeYeHHs] BUKOHAHHS
3000B’s13aHbp OOp)kHMKA). BodeBuab, 3akoHO/A-
BEIlb PO3PI3HAE «IHIIY 0CcO0y, sIKa MEPEaae CBOE
MaiHO y JOBIpYYy BJIACHICTH 13 METOIO 3abe3me-
YEeHHS BHKOHAHHS 3000B’s3aHb OOpKHHUKA» —
JIOBIPYOTO 3aCHOBHHUKA 3a 4. 2 CT. 597-3 3a3Haue-
Horo Kozekcy Ta TpeTio ocoly, y sKoi AOBipUHii
BJIACHUK TpH10a€ MaliHO B JIOBIpYY BJIACHICTh
B IHTEpecax 1 3a PEeKOMEHJAI€I0 «IHIIOI CTO-
pOHMY, siKa HaOyBae MpaB Ta 00OB’SI3KIB JIOBIp-
YOro 3aCHOBHUKA, HE3BAXKAIOUHM HA TE€, IO TaKa
TpeTst ocoba MmiAnaaae mja BU3HAYeHHS CTOPOHHU
JIOBIpUOTO 3aCHOBHHUKA y 4. 2 cT. 597-3 HaBene-
HOTO HOPMAaTHBHO-IIPABOBOTO AKTA.

Bukianene [103Boisi€ CTBEPKYBaTH, IO
JIOTOBIP KYIIBII-MIPOJAXy, Ha IJICTaBl SIKOTO
BCTaHOBIIIOIOTHCS  NPABOBITHOCHHU  JJOBIPUOi
3a0e3mneuyBajbHOl BIACHOCTI, HE € TIPAaBOYHNHOM,
YKJIaJJCHUM Ha KOPUCTb TPEThOi OCOOH y poO3y-
MiHHI CcT. 636 IluBinbHOTO KOMEKCY YKpaiHH.
JloroBopom Ha KOpPHCTh TPEThOi 0COOU € 0TOo-
BIp, y SIKOMY OOpHUK 3000B si3aHUN BUKOHATH
CBilf 00OB’SI30K Ha KOPUCTh TPEThOI 0colu, siKa
BCTaHOBJIEHA a00 HE BCTAHOBJIEHA Yy JIOTOBOPI°:
no-mepiie, Tpers ocoda (MpoaaBelLp), sika «Ipo-
Jla€» HAJICKHE i MaiHO JOBIPUYOMY BIIACHUKY,

2
3

Tam camo.
Tam camo.
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HE € CTOPOHOIO JIOBIPYMX MPABOBIAHOCHH, 1 HE
€ 0c00010, Ha KOPUCTH SIKOI OOPKHUK 3000B’s-
3aHMIl BUKOHATH OCHOBHE 3000B’s3aHHS, a Bii-
TaKk HE € 0CO0000, HAJUICHOI MPAaBOM BUMOTH
JI0 HBOTO I10JI0 BUKOHAHHS OCHOBHOTO 3000B’ s~
3aHHS — TakKO OCOOOI0 € JIUIIEe KPEeAuTop 3a
OCHOBHHMM 3000B’sI3aHHSM — JIOBIpYMIA BJIACHUK;
nmo-/pyre, B Ha3Bl HOpMHU cT. 597-13 BkazaHoTO
KOZIEKCY IIiJ] «iHIIOI 0c000I0», B IHTEpecax
SIKO1 3MIIACHIOETHCS IPUI0AaHHS MaiiHa B JOBIpUY
BJIACHICTB, HIIeThCs PO 0c00Yy, sika HaOyBae Mpas
1 O0OB’SI3KIB CTOPOHHU JIOTOBOPY — JOBIPYOTO
3aCHOBHHKA.

TakuM 4YWHOM, B3riAHO 13 BHUKJIAJCHOIO
y BKa3aHii HOpMi 3aKOHO/AABYOIO IO3UIIIEIO
CTOpOHAMHU TPaBOBITHOCHUH JOBIpUOi 3a0e3-
MeYyBaJIbHOI BJIACHOCTI 3a JOrOBOPOM KYIIiB-
J-TIPOAaXXy € JOBIPYMM BJIACHUK, SKUH TMPH-
n0ae 3a BIACHUH PaxXyHOK MaWHO y TpeTboi
ocoOu, Ta JOBIpYMH 3aCHOBHHK, B IHTEpECax 3a
PEKOMEHIAIII€I0 SKOTO 3/IMCHIOETHCS TaKe MpHU-
n0aHHS Ta KUK 3000B’SI3aHMN KOMIIEHCYBaTH
JIOBIpYOMY BJIACHUKY BapTICTh MPHUAOAHOIO
TOBapy, IpU LBOMY TpeTs 0ocoba — MpoJaBelp,
sKa Tepeae HajekHe 1l MaiiHo y 3abe3meuy-
BaJIbHY BJIACHICTB JIOBIPYOTO BJIACHUKA HE HA0Yy-
Ba€ 32 TAaKUM JIOTOBOPOM IIpaB Ta OOOB’SI3KiB
JIOBIPUOTO 3aCHOBHUKA. BBaXkaeMo Takuid miaxizg
HEJIOTIYHUM, aJKEe HE3PO3yMIJIo, Y SKOMY TOI
cTaTyci Taka oco0a BUCTYIA€ y MPABOBIIHOCH-
Hax J0Bipyoi 3a0e31euyBaibHOT BIACHOCTI.

AHamiz mpoOieMH TPaKTUYHOI pealtiza-
1ii  KOHCTPYKLil 3a0e3nedyBajbHOI KyIiBIIi-
npogaxy 3a cT. 597-13 LluBUIBHOTO KOJEKCY
VYkpainu BuMarae 3’sCyBaHHS i CyTHOCTI.

Ha nymky P.A. Maiinanuka, iHCTUTYT 3a0e3-
MEYyBaJbHOTO MpaBa  BJIACHOCTI  OXOIUIIOE
3aCTOCYBaHHS  KYIIIBIII-TIPOJIAXKY 3  METOI0
3a0e3neyeHHs BUKOHAHHS 3000B’s3aHHS ILIS-
XOM YKJIaJICHHS JBOX IPAaBOYHMHIB: OOProBOTO
1 3a0e3neuyBanbHOi KymiBii-mipopaxy. Kpenu-
TOp HaOyBae MPaBo JOBIPYOi BIACHOCTI, a OOpPK-
HUK 3aJTUIIAE€THCS BOJOAUIBLIEM 1 KOPUCTYyBaYeM
MPOJIAHOTO MaifHa (KOPUCTYBATHCS TaKUM Mai-
HOM JI0 3aKiHUEHHsSI CTPOKYy OOproBOro ImpaBo-
YyuHy OOpP)KHUK MOKE€ Ha MIJCTaBl YKJIaIEHOTO
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CTOPOHaMHU JOrOBOpPY HaiiMy). 3a yMOBHU Buac-
HOTO TIOBEpPHEHHSI OOpry JOTOBip KYyMiBIi-IpO-
JIa)Ky PO3PUBAETHCS, 311HCHIOETHCS TTIOBEPHEHHS
MaliHa OOP>KHHKY, a B pa3l HEBUKOHAHHS OCTaH-
HIM 3000B’s13aHHS KPEIUTOP MOXE PO3NOPSIU-
THCS TPUA0AHUM MalHOM Ha BJIACHUH PO3CYII,
Hampukian, abo mpomatd KWoro abo 3aJUIIUTH
y CBOill «IOBHIW» BJIACHOCTI 3aMICTh JOBIpuOl
BJIACHOCTI".

VY KOHTEKCTI 3a3HaY€HOrO 3acIyroBye€ Ha
yBary TBepmxkeHHs P.C. beB3enka npo Te, 110
3 EKOHOMIYHOI TOYKH 30py 3a0e3redyBajibHA
KyHIBJISI-IPOAQK BHUCTYMAae (HOPMOIO KPEIUTY
13 3a0e3neyeHHsM, Jie IiHa KYIIBII — IIe Cyma
MO3MKH, 111Ha BUKYITY — CyMa IIO3UKH 3 ypaxyBaH-
HSIM MIPOILICHTIB, a CTPOK BUKYILY OXOILTIOE CTPOK,
Ha SKU{ HagaHo mo3uky. [Ipeamer KymiBii-mipo-
Ja)Ky CTaHOBHUTH 3a0e3reuyBajibHE MaiHO, sIKe
3aIUINAETBCA B PO3MOPSIKEHHI (Y BJIACHOCTI)
KpeUTOpa /10 HAJIEKHOTO BUKOHAHHS 3000B’s-
3aHHs (BUILIATH CYMH MTO3HMKH 3 MPOIICHTAMH).

Ho pizHoBuny oinymiapHoi (dosipuoi asm.)
nepesadi mpasa BIACHOCTI IOTOBIp KYIIiBIi-IIPO-
JaXy 13 TIPaBOM 3BOPOTHOTO BHUKYITY BITHOCHUTH
takox JI. A. Biprokoa®.

Illogo 3a3nauenoro €. I'omeme IIHIIOB BHC-
HOBKY: 32 JIOTOBOPOM KYIIIBIII-IIPOZIAXKY 13 IPAaBOM
3BOPOTHOTO BHUKYIMY SIK Pi3HOBHUIY (igymiapHOT
niepesiadi rpasa BIACHOCTI BIACHUK, MTOTPEOYIOUH
KOUITH, MPOJIAE Piy, OJHAK 3yMOBIIIOE MIPABO 3BO-
pPOTHO HAOYTH ii MPOTATOM BU3HAYEHOTO CTPOKY,
3aIuIaTHBIIM 3a Hel mokymieBi. Take 3BOpOTHE
OTPUMAaHHS peyi MPOJaBLIEM HA3UBAETHCS MPABOM
BUKYITY — 3 FOPUIUYHOI TOYKH 30pYy L€ MPOJaX 31
CKacyBaJIbHOIO YMOBOIO, SIKUH TOJATae y 37iiic-
HEHHI NPOJAaBLEM IIpaBa BUKYITy; SKIIO yMOBa

4 Maiinanuk P.A. Peuoe mpaso : miapyunuk. Kuis, 2019.

C. 1008.

5 bemsenko P.C. OGecreunrtenpHas Ky — Mpomaxa
U 3aJI0T" : KOMMeHTapuii K onpeneneHuto CyneOHoN KOJuIernu
no rpaxaanckum aeinam BC PO or 09.01.2018 Ne 32-KT'17-
33. Becmnux sronomuueckoeo npasocyousi Poccutickoii
Deoepayuu. 2018. Bem. 8. C. 4. URL : https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=3536166.

¢ buprokoBa JI.A. ®uayimapHas cOOTBEHHOCTh Kak Crocoo
o0ecreyeHus 3alIUThl  KPEAUTOpa. AKTyaJbHbIE IMPOOIEMBI
rpaknanckoro mpasa. / ITox pex. C.C. Anekceea. Mocksa, 2000.
C. 200-201. URL : https:/lib.sale/pravo-grajdanskoe-uchebnik/
biryukova-fidutsiarnaya-sobstvennost-kak-38903.html.
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HACTa€, MPOAAX PO3PHBAETHCA 31 3BOPOTHOIO
CHJIOI0, TOOTO «... BJIACHICTb IOKYIIS 3HUKA€E
1 MpoIaBellb BBAKAETHCS TAKUM, 1110 BECh 4ac MaB
[PaBO BIIACHOCTD» .

OTxe, KOHCTPYKLIs 3a0e3MeuyBanibHOI KyIiB-
JTi-poAaxy (KyIMiBII-POJAXy 13 MPaBOM 3BO-
POTHOTO BHUKYIly) SIK BUJ JIOBIp4Oi 3a0e3meuy-
BaJIbHOI BJIACHOCTI Tependadae mepenady npasa
BJIACHOCTI MPOJABIEM (JIOBIpYUM 3aCHOBHHU-
KOM, OOP>KHMKOM 332 OCHOBHUM 3000B’sI3aHHSIM )
MOKYMIIO (JOBIPYOMY BIACHUKY, KPEAUTOPY 3a
OCHOBHUM 3000B’s3aHHSIM) 3 METOIO 3a0e3re-
YEeHHs1 BUKOHAHHs OOproBoro 3000B’s3aHHS Ha
mijicTaBl 3a0€3MevuyBajIbHOTO JIOTOBOPY KYTIiB-
TI-TIPOJIAXKYy, KU MICTUTHh CKacyBaJIbHYy YMOBY
1I0A0 MPUIIMHEHHS MpaBa BIACHOCTI KpeauTopa
y BUIMAJIKy HAJIKHOTO BUKOHAHHS 3000B’I3aHHS
OopxHuKOoM. Haye:xxHe BUKOHAHHS 3000B’s-
3aHHA (HACTaHHS CKacyBaJbHOI yMOBHU) IIPU3BO-
JIUTh JI0 IOTAIIEHHs» TpaB 1 000B’s3KIB CTO-
piH 32 JIOrOBOPOM KYMiBJi-IPOAAXKY: MOKYIIEIh
(moBipuMii BIACHWK) 3000B’SI3aHUN 3IIUCHUTH
3BOPOTHY Iepefiady MepeaaHoro oMy 3 METO0
3a0e3MevYeHHs] BUKOHAHHS 3000B’s3aHHST OOpIK-
HUKa MaiiHa. HeHacTanHs ckacyBaJbHOI yMOBHY,
TOOTO HEBHKOHAaHHsS OOpProBOro 3000B’s3aHHS,
3yMOBIIIO€ 30€peKeHH TpaB 1 000B’A3KiB CTOPIH
3a TaKUM JIOTOBOPOM, JIO3BOJISIFOYU JIOBIPUOMY
BJIACHHUKY 3aJIOBOJILHUTH BIIACHI MaifHOBI 1HTe-
pecu 3a OCHOBHUM OOpProBHM 3000B’SI3aHHIM
IUIIXOM HaOyTTs HEOOMEKEHOTO PEYOBO-TIPABO-
BOTO TUTYITY (TIpaBa BIACHOCTI) Ha 00’ €KT JIOBIp-
40i BJIACHOCTI BHACIIIOK 3apaxyBaHHS BapTOCTI
npeaMeTa KymiBJIi-IIpoAaxky Ta CyMH OOProBOTO
3000B’s13aHHS — SIK CIYIIHO 3a3Hadae P.A. Maii-
JAHUK, «KPEIUTOP 3BUIHHSAETHCS BT OOMEKCHHS
I0/10 PO3MOPSIKEHHS BXKe HAJICKHOTO oMY Ha
IpaBi BJIaCHOCTI MaitHOM»®,

Takum 4uMHOM, y MeXKaxX KOHCTPYKIIii 3a0e3-
MeYyBaJIbHOI KYMIBII-MIPOIaXKy, Ha T1CTaB1 SKOT
BCTaHOBJIOIOTbCA  TPABOBIJIHOCHHU  JIOBIpYOT
3a0e3medyBajibHOI BIIACHOCTI, MPOJax 3abe3re-
4yBallbHOTO MaifHa (00’€KTa ITOBIpYOi BIACHO-

7 Tomamd E. O6uias Teopust obsizarenscts / [lep. ¢ dpanir.

o pen. U.b. Hosumkoro. Mockga, 1948. C. 436.
8 Maiinanuk P.A. PedoBe mpaBo: miapyunuk. Kuis, 2019.
C. 1007.
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CT1) 3I1HCHIOETHCS JOBIPYUM 3ACHOBHUKOM, SIKHI
3aJI0BOJIBHSIE MAWHOBI IHTEPECH 3a JOTOBOPOM
[UIIXOM OTPUMAHHS MOMJIMBOCTI IMOJAJIBIIOTO
KOPUCTYBaHHSI TAKUM MaiHOM 3217151 OTPUMAaHHS
JIOXOJly Ta MOBEpHEHHS IepelaHoro B 3abesrie-
YEHHsI MaifHa Y CBOIO BJIACHICTH ITICJISI HAJIEKHOTO
BUKOHAHHS 3000B’13aHHS HA KOPUCTH JI0BIPYOTO
BJIACHHKA.

[Tponaxk MaiiHa JOBIpYOMY BIIACHHKY 3 METOIO
3a0e31neueHHs] BUKOHAHHSI 3000B’s13aHHS OOpXK-
HUKa TPETHOIO OCO00I0 — «IHIIOK 0c00010,
sKa TIEpe/la€ CBOE MAaHO y JOBIpYy BIIACHICTH
3 METOI0 3a0e3MeueHHs] BUKOHAHHS 3000B’s13aHb
OOpIKHUKa» 3TiTHO 13 4. 2 ¢T. 597-3 [{uBinbHOTO
KOZIEKCY YKpaiHu, 3yMOBIIIO€ HAOyTTs HEIO MpaB
Ta 000B’SI3KIB JIOBIPYOTO 3aCHOBHUKA, OCKUIBKH
Taka 0coba nepeae HalexXHe 1l MalfHO y TOBIpUy
BJIACHICTh JIOBIPUOTO BJIACHHWKA 13 3a0e3meuy-
BAJIbHOIO METOI0, @ TOMY TparHe NoBepHyTH HOro
y CBOIO BJIACHICTbH MICJIsI HAJICKHOTO BUKOHAHHS
60proBoro 3000B’s13aHHS OOPIKHUKOM 1 3alliKaB-
JeHa y 30€pekeHHI IMpaBa KOPUCTYBAHHS HHUM
3 MOXKJIUBICTIO OTPUMAaHHS JOXOJIB, Ha sIKI BiJ-
MoBiHO 110 4. 3 ¢T. 597-2 Brazanoro Komekcy He
HOLIMPIOETHCS PEKUM JIOBIPUOT BIACHOCTI.

Ycranosnennit 'y cr. 597-13 I[uBinbHOTO
KOJICKCY YKpaiHu MiAXiJ 3aKOHOAABII, 3a SKUM
TpeTst ocoba, sika mepenae («Ipoaaey) HaJeKHE
ilf MaiiHO B JIOBIpYy BJIACHICTH JOBIPUOTrO BIaC-
HUKa (TOKYIISA) 3 METO 3a0e3Me4YeHHsS] BUKO-
HaHHA 3000B’s13aHH OOp)KHUKA, HE HAOyBarOUH
mpaB Ta OOOB’SI3KIB JIOBIPYOTO 3aCHOBHHMKA,
HE BIJNOBIAE KOHCTPYKLIi 3abe3rneuyBajbHOI
KYIIBJI-MIPOJIAXXKy, TOMY IIO: IMO-TIepie, T03-
0aBisie Taky ocoOy IpaBa KOPUCTYBaHHS Tepe-
JaHUM y 3a0e3NedyBaJIbHY BJIACHICTh MaiHOM
1 HE J103BOJISIE Ti MOBEPHYTH Take MaiHO MIiCIIs
HaJIS)KHOTO BUKOHAHHS 3000B’SI3aHHS OOPKHU-
koM. | Xoua ne-tope 3a J0roBOpOM, SIKUM ycCTa-
HOBJICHO JIOBipuy 3a0e3redyBajibHy BIIACHICTH,
ii Moxe OyTHM BHU3HAHO KOPUCTYBAueM 3TiJHO
13 4. 1 ct. 597-4 LluBinbHOTO KOJEKCY YKpa-
iHM, BIANOBIAHO 10 4. 1 c¢t. 597-11 3a3HaueHOrO
Konekcy moBipumii BIIacHUK 3000B’sI3aHUM TIepe-
JaTH MPABO BIACHOCTI HA 00’ €KT JOBIpYOi BlIAC-
HOCTI JIOBIPYOMY 3aCHOBHHUKY. 3a TaKoi MO3HIIii
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3aIIMIIAETECA HE3PO3yMIUIUM, y YOMY IOJIATAE
3aIliKaBJICHICTh TPETHOI O0COOM TepenaBaTh
(«mponaBaTu») HaylexHe i Ha IpaBi BIACHOCTI
MaiiHO B JIOBIpUy 3a0e3reuyBajbHy BIIACHICTH
MiJ] PU3UKOM 3a3HATH HETaTUBHUX MAaWHOBUX
HACJIJKIB Y BUIVISAAI MOTO BTpAaTU B pa3l HEBHU-
KOHaHHS OOP>KHHUKOM OOproBOro 3000B’s3aHHS;
Mo-Jpyre, CymnepeduTh GimyiapHid mpupoi
IpaBa JIOBIpYOi BIACHOCTI SIK criocoly 3abe3rie-
YeHHsS BUKOHAHHS 3000B’si3aHHS. 3MIHCHIOIOYU
nepenadyy MaiHa 3 METOI0 3a0e3TMeYeHHS] BHKO-
HaHHS 3000B’s13aHHS OOpPKHUKA B MEXKax JIOBIp-
40i 3a0e3MevyBanbHOI BIACHOCTI, 0c00a MposiB-
Jisi€ HAAMIPHY AOBIPY 10 JIOBIPYOTO BIIACHHUKA
IIOZI0 TIOBEpHEHHS TpaBa BJIACHOCTI HAa Take
MaiHO TICJIsl HAJEKHOTO BUKOHAHHS OOPrOBOTO
3000B’s13aHHS OOP)KHUKOM. 3a3HAYEHUM IOSICHIO-
€TbCSI BABHAYCHHA Y 4. 2 CT. 597 — 3 3a3Ha4€HOr0
Kozekcy iH1I0i 0cobu, sika nepegae cBOE MaiiHO
B JIOBIpYY BIJIACHICTH 13 METOIO 3a0e3IMeUYCHHS
BUKOHAHHS 3000B’s3aHb OOpKHUKA SIK JIOBIp-
4OTro 3aCHOBHMKA. AJKe (PiAyiapHICTh JOBIpYOT
3a0e3neyyBajgbHOI BIACHOCTI MOJISATae y MposBi
HaJMIpHOT JOBIpH TOBIPYOTO 3aCHOBHHKA (UM TO
OOp)KHHKA 32 OCHOBHUM 3000B’SI3aHHSIM, YU TO
1HI101 0CcO0OH, SIKa TIEpeIae€ CBOE MAaHO B JOBIpUY
BJIACHICTH 13 METOI0 BHKOHAHHS HOro 3000B’s-
3aHHS) J0 KpEeauTopa, 10 MOJsITrae B HAAUICHHI
Horo oOMEXeHUM 3a0e3MeuyBAIBHOI0 METOI0
TUTYJIOM BJIACHMKA MaifHa Ta B TOKJIaJCHHI Ha
HBOTO OOOB’SI3Ky MOBEPHYTH NEpEIaHHil pedo-
BO-TIPABOBUHM THUTYN (MPaBO BJIACHOCTI) TICIISI
HAJIEKHOTO BUKOHAHHS 3000B’sI3aHHS’.

AHaJi3 HaBeICHOT O JI03BOJISIE TINTH BUCHOBKY,
10 B Tiepe0avYeHii IMBUTLHUM 3aKOHO/IaBCTBOM
KOHCTPYKIIT 3a0e3MedyBaJIbHOI  KyHiBJIi-TIPO-
Jaxy sK pI3HOBHY JOBIp4Oi 3a0e31edyBaibHOT
BJIACHOCTI TpeTsi 0co0a, sKa Tepenae HajJexKHe
iif MaifHO TOBIpYOMY BIIACHHKY, HE 3alliKaBJIeHA
y HOTro MoJanblIioMy KOPHUCTYBaHHI Ta IOBEp-
HEeHHi. 3a TaKuX OOCTaBUH yKJIaJECHUH 3TiTHO 13
cT. 597-13 [HuBinbHOTO KOACKCY YKpaiHU JOTOBIP
3a0e3neuyBajgbHOl KyMiBIi-NPOJAaXKy Ha IMpak-

®  Psbumnceka A. IlpaBo IOBIpYOi BIACHOCTI SIK CIIOCIO

3a0e3MeyeHHs] BUKOHAHHS 3000B’SI3aHHS: TMOHATTS Ta HOPH-
anyHa npupona. FOpuouunuii gicnux. 2020. Bum. 5. C. 214.
URL : http://yurvisnyk.in.ua/v5_2020/29.pdf.
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TUIIl MO)Xe OyTH KBaJi(ikoBaHO SK yHAaBaHUH
MIPaBOYMH KYIIBII-TIPOAAXY 3 OISy Ha Te, 110,
3AIMCHIOIOYM Tepeady MaiiHa B JJOBipuy Biac-
HICTb, TPETS 0cO0a Ma€e Ha METI Mepeaady MaiiHa
y BIIACHICTH JIOBIPYOTO BJIACHHMKA, a HE 3a0e3-
MEYCHHS BHUKOHAHHS 3000B’s3aHHS OOp>KHHKA.
Crin 3ayBakuTH, 110 METa MPaBOYMHY JOBIPUOi
3a0e3meuyBajbHOl BIACHOCTI Ma€ TPHHIIUIIOBE
3HAUYEHHS — CIPSIMOBAHICTh il TpeThoi ocolwu,
sKa He HalOyBae€ IpaB Ta OOOB’S3KIB JTIOBIPYOTO
3aCHOBHUKA, Ha IIepelady HaJIe)KHOIo 1 mMaiiHa
y BIIACHICTHh JIOBIPYOTO BJIACHUKA CYNEPEYUTHh
IpaBOBiil IPUPO/I MpaBa AOBIPYOi BIACHOCTI K
crocoOy 3a0e3reyeHHsI BUKOHAHHS 30008’ I3aHHS
BiAmoBiAHO 10 cT. 597-1 Bkazanoro Kopekcy,
BOJIHOYAC BIAMOBIa€E HOpMI CT. 655 IluBiabHOTO
KOZIEKCY YKpaiHM, $Ka XapaKTepu3ye IOTOBIp
KYIIBJI-MIPOJAXY SIK COPsIMOBaHUH Ha repeaavy
MaiiHa (ToBapy) OHI€I0 CTOPOHOIO (TPOJABIIEM)
y BJIACHICTH 1HINOI (MTOKYTMIIEBI), IKUH TpUIMae
a00 3000B'sI3y€ThCs MPUUHATH MaitHO (TOBap)
1 CIUTIaTUTH 3a HHOTO TICBHY TPOIIOBY Cymy'’.

VY KOHTEKCTI BHUKJIAJIEHOTO 3aClyrOBY€ IIij-
TpUMKHU TBepkeHHs P.A. Malijanuka nmpo te, 1o
JIOTOBIp, SIKUM BCTaHOBIJICHO 3a0e3ledyBajibHe
MpaBO BIJIACHOCTI, BBAXAETHCS MIMCHUM JIUIIE
3a YMOBHM NpsIMOi BKa3iBKM CTOpiH Ha 3abe3rie-
YyBaJIbHUN XapakTep TaKOro MPaBOYMHY 3a]UIs
3ano0iraHHs BHUHUKHEHHIO CYMHIBIB Yy CTOpiH
1 TPeTiX OCi0 MO0 MOXJIMBOTO MPUXOBYBAHHS
3aCTaBHHUX BIJHOCHH JIOTOBOPOM KYMIiBIIi-IIPO-
naxy. BueHuii mimkpecioe, 1Mo €IUHAa yMOBa
Horo IiHCHOCTI MoJsirae B TOMY, 1100 3a3Haue-
HUW MPaBOYMH HE YKJIaJIaBCsl B 00X1/1 3aKOHY YU
3 METOI, SIKa HOMY CynepeyuTh''.

3 ypaxyBaHHSIM 3a3HA4€HOTO, 3a BimoOpaxe-
HUM Yy cT. 597-13 IluBinpHOrO Kojmekcy Ykpa-
iHM 3aKOHOJABYMM ITIJIXOJOM ICHYIOTH PH3UKH
nepekBaidikamii Ha MpakTHIl HepeadayeHoro
HABEJICHOI0 HOPMOIO JIOTOBOpY 3a0e3rnedyBajib-
HOI KyHiBII-IPOJAXy B YyIaBaHUU NpPaBOYUH

10 IMusinpHuit Komeke Ykpainu : 3akoH Ykpaiuu Bif 16 ciums

2003 p. Ne 435-1V / BepxoBna Pana VYkpainu. Bimomo-
cti BepxoBnoi Pamn Ykpainu. 2003. Ne 40. Cr. 144. URL :
https://zakon.rada.gov.ua/laws/show/435-15/ed20210101.

" Maiiganuk P.A. PeyoBe mpago : migpyunuk. Kuis, 2019.
C. 1013.
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KyHIBIIi-MPOJaKy Ta BU3HAHHS MOTO HEAIHCHUM
Ha mijcTaBi cT. 235 nporo Konekcy.

BBaxkaeMo BuHKIaJeHy Yy BKazaHii HOpMi
TIO3UIII0 3aKOHOAABIIS HE3PO3YMUIOI0, HEJIOT14-
HOIO Ta HETOCIIiI0BHOIO.

3amns 3ano0iraHHs BUHUKHEHHIO MPOOJIeMHU
nepekBaiidikamii  3a3HAuYEHOi  KOHCTPYKIIT
B yIaBaHUIl NMpPaBOYMH Ta MOXJIMBHX PHU3HUKIB
BU3HAHHS TAaKUX JOTOBOPIB HEMIMCHUMHU BH[A-
€ThCS 32 HEOOX1THE BUKIIACTH HOPMY CT. 597 — 13
uporo Komekcy B Takiil pegaiiii:

«Crarra  597-13. Ilpunbanus  MaiiHa
B JIOBIpUY BJIACHICTH B iIHTEpecax OOp)KHUKA.

1. JloBipua BJIACHICTP MOX€ BUHHMKHYTH Ha
MiJCTaBl JOTOBOPY, BIAMOBITHO 10 SIKOTO OJHA
CTOpOHA 3a CBIll paxyHOK, ajie¢ B IHTepecax
Ta 32 PEKOMEHJAIIE€I0 OOPIKHUKA 32 OCHOBHUM
3000B’sI3aHHSM, TpHAOAaE y TPETbOi 0coou
MaiiHO B J0Bipuy BiacHicTh. [Ipu npomy cto-
poHa, sika Tpuadaia MailHO B JOBIpYy BJac-
HICTb, OTPUMYE€ MIPABO BUMOTH 10 OOp’KHHUKA, 32
PEKOMEH/IAIIEI0 Ta B IHTEpPECcax SKOro BiaOymocs
npua0aHHs 00 CIUIATH KOMIIGHCAIlli BApTOCTi
TaKOr0 MaifHa Ta/a00 TPOIICHTIB 3a KOPHCTY-
BaHHS 9yKHMH IPOIIOBUMHU KOIITaAMHU.

2.V BuUnajKy, 3a3Ha4€HOMY B YaCTHUHI TIEPIIIiid
i€l cTarTi, ocoda, ska npuadana MaiiHO, HAOY-
Ba€ mpaB Ta OOOB’S3KIB JOBIPYOTO BIIACHHKA,
a oco0a, y sikoi Oys10o mpuadaHo MaitHO B JOBipUy
BJIACHICTh B I1HTEpecax Ta 3a PEKOMEHJAIIEI0
OOp)KHHKA, — IOBIPUOTO 3ACHOBHUKAY.

BucnHoBknu

AHami3 3a3HaYEHOr0 JIa€ MiJICTABU JJIs BUC-
HOBKY IMpO T€, IO BCTAHOBJIEHA y CT. 597-
13 LluBUIBHOTO KOAEKCY YKpaiHU 3aKOHOAAaBYa
MO3MINIS OO0 KOHCTPYKINi 3a0e3mneuyBajibHOT
KyHIBIi-MIPOJaKy NOTpeOye BIOCKOHATICHHS:

1) 3 Ha3BW CTATTI HE 3PO3YyMLIO, IO IMiJ]
«IHIIO0 0C00010», B IHTEpECax K01 MPUI0aAETHCA
MaiiHO B JIOBipYy BJIACHICTh, MA€THCSI HA yBasi
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oco0a JOBIpYOro 3aCHOBHHKA, sIKa 3000B’s3aHa
KOMIICHCYBAaTH JIOBIpYOMY BIIACHUKY BapTiCTh
MaiiHa 3 ypaxyBaHHSM IPOLICHTIB 32 KOPHUCTY-
BaHHSI YY)KHMH T'POIIOBUMH KOIITAMHU;

2) Tpetio ocoOy, sika mepenae (mpoaae)
HaJeXHe 1 MallHO B JIOBIPYY BJIACHICTH JIOBIp-
4OMY BJIACHHKY B IHTEPECaXx 1 32 pEeKOMEH/IAIIE0
OOpIKHUKA, HE HAI1IJICHO TTPaBaMu Ta 000B’ I3KaMU
JIOBIPYOTO 3aCHOBHHUKA, X04a 1€ BUILJIMBAE 31 3Mi-
CTy HOpMHU 4. 2 cT. 597-3 [luBinbHOTO KOAEKCY
VYkpainu, sika BIITHOCHUTH 10 CTOPOHHU JIOBIPYOTO
3aCHOBHHKA SIK OOP)KHHUKA 32 OCHOBHHUM 3000B’ -
3aHHSM, TaK 1 iHIIYy 0coOy, sSiKa mepenae MaiHo
B JIOBIpYY BJIACHICTH 13 METOIO 3a0e3MedeHHs
BUKOHAHHS 3000B’s13aHHs OOPIKHUKA;

3) y 3B’SI3KY 3 BHIIEBHUKIIAJICHUM TaKy TPETIO
0co0y (akTU4HO MO30aBJICHO IpaBa KOPHCTY-
BaHHS HHUM 1 MOBEPHEHHs TpaBa BJIACHOCTI Ha
HBOTO IICIISl HAJIKHOTO BUKOHAHHS 30008’ sI3aHHS
OOP’KHUKOM, 110 B MEXKaX 3a3Ha4€HOT KOHCTPYKIIii
CBIIYMTH MPO BiACYTHICThH 3aIIKaBJICHOCTI y Hel
1010 TIOBEPHEHHSI MEPEIaHOTO y JOBIpUy 3a0e3-
NevyBaJIbHY BJIACHICTh MaifHa MicCJsl HAJICKHOTO
BUKOHAHHS 3000B’I3aHHS OOPKHHKOM;

4) BpaxoByIOUM HaBeJeHE, TpeTsi ocoba Mae
Ha METi TepeayciM Tepenady MaiHa y Biac-
HICTh JIOBIPYOTO BJIACHHKA, a HE 3a0€3MECUCHHS
BUKOHAHHS 3000B’s13aHHsI OOp)KHUKA — 32 TaAKUX
O0OCTaBMH ICHYIOTh PH3UKM BU3HAHHS Ha IpakK-
THUIIl TaKUX JOTOBOPIB 3a0€3MeuyBabHOI KYTIiB-
JI-MPOIaXy yAaBaHUMH NPAaBOYMHAMHU KyIIiB-
T-TIPOAAXKY;

5) BHECEHHs 3MiH JI0 BKa3aHO1 HOPMH, 3T1THO
3 IKUMH TPeTs 0c00a, y SKOi JOBIpYHil BIACHUK
npuadae MaitHO B iHTepecax 1 3a peKOMEH/IAIIE0
OOpIKHUKA, BUCTYIIA€ CTOPOHOIO IMPABOBITHOCHH
JI0Bipuoi 3a0e3neuyBasibHOI BIACHOCTI — JIOBIp-
YHM 3aCHOBHUKOM, FAPAHTYE 3aXUCT 11 MATHOBUX
npaB y KOHCTPYKIIi 3a0e3nedyBasibHOI KyIiB-
JT-TIpoAaXy Ta JacTh 3MOTY 3amoOIirTH BHHHK-
HEHHIO TaKUX MMPOOJIeM IiJ] yac peasizauii mosio-
*eHb cT. 597-13 nporo Konekcy Ha mpakTuii.
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Problems of ensuring reasonable time limits in judgments
of the European Court of Human Rights in connection with the postponement
of judicial proceedings in criminal proceedings

Senyk Taras
Postgraduate Student at the Department of Criminal Procedure and Criminalistics
Ivan Franko National University of Lviv, Ukraine

One of the problematic issues related to ensuring human rights in criminal proceedings is
the observance of reasonable time limits for court proceedings. The principle of reasonableness
of the terms of criminal proceedings follows from the task of rapid investigation and trial meets
the requirements of Art. 6 of the Convention for the Protection of Human Rights and Fundamental
Freedoms. According to the case law of the European Court of Human Rights, when determining
the limits of a reasonable time in criminal proceedings, both the period of pre-trial investigation
and the period of trial are taken into account.

In accordance with paragraph 3 of Art. 14 of the International Covenant on Civil and Political
Rights of 1966, everyone has the right to be convicted without undue delay in the prosecution of any
charge brought against him.

An analysis of the case law of the European Court of Human Rights (ECtHR) shows that
the reasonableness of time limits does not provide for going beyond specific (even widely stated)
time limits and is individual for each criminal proceeding. The analyzed decisions of the European
Court of Human Rights are quite well-known and indicative. In accordance with these judgments,
given the complexity of the case and the tactics chosen by the defense to interrogate a large number
of witnesses, the Court found that there was no breach of reasonable time, even in the case of lengthy
proceedings. To determine the reasonableness of the terms of criminal proceedings, the case law
of the European Court of Human Rights has developed a number of criteria, which were later embodied
in the domestic legislation of Ukraine. Similarly, national courts are responsible for the non-appearance
of relevant participants (eg witnesses, accomplices and representatives), as a result of which court
hearings have been adjourned. The reasonable nature of the length of the proceedings is determined
by the circumstances of the case, which requires an assessment as a whole. Although individual
stages of the proceedings may be of an acceptable length, the total length of the proceedings may,
however, exceed a “reasonable time” of Article 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms. provides for the urgency of the trial, but at the same time it
enshrines a more general principle — the proper administration of justice. Therefore, a fair balance
should be struck between the various aspects of this fundamental requirement

The European Court of Human Rights has repeatedly pointed to Ukraine’s frequent violations
of reasonable time limits in criminal proceedings. Those who are detained the most suffer from this.

IIpoGJsiemu 3a0e3neyeHHs1 pO3yMHHUX CTPOKIB y pilieHHsiX €BponeiicbKoro cyny 3 npas
JIIOIMHY Y 3B’SI3KY 3 BiIKJIaJ€eHHSIM CyI0BOI0 PO3IIsAy Y KPUMIHAJIbHOMY IIPOBA/IZKEeHI

Cenuk Tapac bozoanosuu
acnipanm Kageopu KpUMIHAIbHO20 NPOYeCy ma KPUMIHANICIMUKU
JIvgiscbko20 HayionanvHo2o yHieepcumemy imeni leana @panka, Yxpaina
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Beryn

Bignoinxo 1o ct. 6 Konsenuii Pagu €Bponu
PO 3aXUCT MpaB JIOJUHU 1 OCHOBOMOJOKHHX
cBooon, 1950 p. (mamam — KouBeHrrist), mo paru-
(ikoBana Ykpainoro B 1997 p., po3misin Oyab-skoi
CIpaBu y Cyll Mae 3IIMCHIOBATHCS BIPOIOBXK
PO3YMHOTO CTpOK'. Amke Oymb-sike 3BOJIKAHHS
MOXKE HETaTUBHO BiZIOOpa3UTHCSA Ha IpaBax, IO
MUIATaI0Th 3aXUCTY, a/PKe TapaHTye MPaBO KOX-
HOMY Ha CTPaBeUIMBHH 1 ITyONYHUI PO3IIISIT HOTO
CTIPaBH YIPOIIOBK PO3YMHOT'O CTPOKY HE3aICKHUM
1 6e3cTOpoHHIM CcyzioM. JlaHa KOHBEHIIIHA HOpMa
BiJIHAWIIIa CBOE BioOpakeHHs € unHHOMY Kpwu-
MIHAJIBHOMY HpOLECYyaIbHOMY KOJEKCI YKpaiHu
(manaii — KIIK Ykpainn). [Tpu ipomMy kprMiHaibHe
MPOBA/DKEHHS IO/I0 OCOOHM, SIKa TPUMAETHCS T
BapTOI0, Ma€ OyTU 3/11HCHEHO HEBIJIKIJIAIHO 1 PO3-
DISIHYTO B CyJll TiepiiodeproBo. Bkazanuii kpurte-
piii BpaxoBYy€eThCs 1 €BPOIEHCHKUM CYIOM 3 TpaB
JIOIMHH, a caMe TOM (PaKT, 110 MPOTATOM MEPIoay
PO3IIsLy CHpaBU 3asIBHUK HepedyBae il BapTolo,
BUMArae Bij[ Cy/y I€BHOI CTApaHHOCTI ISl IITBH/I-
KOTO pO3IVIsIy CHpaBu. Y IOpUIMYHIN JiTeparypi
JOCTIKYBaIM TMTAaHHSI PO3YMHOTO CTPOKY TaKi
BueHi: B.JI. bacaii, O.M. Tomouko,0.M. Osua-
peako, B.B. Topomoenkom, FO.B. Illokinum,
O.A. T'onuapenko I. €. Mapoukin, S.I. SlHoBcbKa
Ta iHIIi. Ane i y mux podorax BKazaHa nmpooiema-
THKa JIOCTI/DKYETHCS JIMIIE SIK OKPEMHI TpeIMeT
BUBYEHHS. OTKe, HAYKOBIIl 3pOOMIIN 3HAYHUI BHE-
COK Y BUBYEHHSI JaHOI MPOOIEMH, OIHAK? Ha HAIITy
JYMKY, BIZICYTHIN aHaii3 cynoBux pimens €CII,
ski O JaBanM BiAMOBIAL HA PO3YMHICTH CTPOKIB
Ta 1X JOTPUMAHHA MiJ Yac PO3MIITY KpUMiHAIb-
HOT'O TIPOBA KSHHSL.

Mertoro cTaTTi € aHami3 pimeHHsT €BpoIeii-
CBKOTO Cy/y 3 MPaB JIFOAWHHU, 10 BCTAHOBIIOIOTh
(3a0e3neuytoTh) peaizalilo NPUHLHUITY PO3yM-
HOTO CTPOKY KPUMiHAJIBHOTO CY/IOYMHCTBA.

BukJiax ocHOBHOTO Marepiany

[Tepenycim, 3rimHo 31 cT. 6 KonBeHiii,
gka 3rigHo 13 4. 1 ct. 9 Koncrutyuii Ykpainn

' Konsenris Pagn €Bpomu mpo 3axWCT TpaB JIOAWHH

i ocHoBomonokHUX cBoOon Bim 04.11.1950 (penmaxiris
Bix 02.10.2013 p.) URL : https://zakon.rada.gov.ua/laws/
show/995 004/card2#Card/.
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€ YacCTHHOIO HAalliOHAJIBHOTO 3aKOHOJABCTBA
VKpaiHu, KOK€H Ma€ IpaBO Ha CIPaBEAJIMBUI
1 myOmiYHUN pPO3TIS WOTrO CIpaBU BIPOJIOBK
PO3YMHOTO CTPOKY HE3alIe)KHHUM 1 0€3CTOPOHHIM
Cy/IOM, BCTAQHOBIICHUM 3aKOHOM, SIKHH BCTaHO-
BUTH OOIPYHTOBAHICTh OYIb-SIKOTO BHCYHYTOT'O
MPOTH HBOTO KPUMIHAJIBHOTO OOBHHYBAa4YCHHSI.
Crnig 3a3Ha4MTH, MO y CBOIX pillIEHHSIX €BpO-
neicpkuii ey 13 mpas roauau (Hagani — €ECILT)
HEOIHOPA30BO 3a3HaYaB, IO MEPiof pO3YyMHOTO
CTPOKY PO3IOYMHAETHCS 3 MOBIIOMIICHHS 0CO001
PO MiJI03pY Y BUMHEHHI 3JI0YHUHY 1 10 MOMEHTY
OCTaTOYHOTO BUPIIIEHHS CIPABU, BKIIOUAIOYH
HACTYIHI CTajii po3msimy chpaBd. SIK MU Bxe
3BEpTAJIM YBary, y KpUMiHAIbHOMY MPOBAHKCHHI
BPaxXOBYETHCSI SIK TEPIOJl TOCYIOBOTO PO3CHiay-
BaHHs, TaK 1 MEPioJ CyAOBOTO PO3MISAY, OJHAK
IpH [BOMY CTPOK Yy KpPHUMIHAIBHOMY TIPO-
Ba/DKCHHI Ma€ TIOYMHATHCS 3 4acy, KOJIU 0co0i
MOB1OMJICHO IPO Mi/103pY a00 3 MOMEHTY 3aTpu-
MaHHs 0CO0H 3a M1103pOI0, a 3aKIHUYEThCS, KOJIH
BUPOK HaOpaB 3aKOHHOI CHIIM a00 KpUMiHATIbHE
MIPOBA/KEHHS 3aKPUTO 3 IMIJICTAB, Mepea0adyeHuX
y HalllOHAJTbHOMY 3aKOHOJaBCTBI.

3 ypaxyBanHsaM mpaktuku €CIUI posym-
HUU CTPOK MOXKE IMOPYIIyBaTHUCSA 3 TAKUX IPH-
YUH: CKJIAIHICTh KPUMIHAIBLHOTO MPOBAHKCHHS
BU3HAYAETHCA 3 YpaxXyBaHHSM KIUIBKOCTI Mijlo0-
3pIOBaHMX, OOBMHYBAYCHHUX Ta KPHUMIHAIBHUX
MPaBONOPYILIEHb, MO0 SIKUX 311HCHIOETHCS MTPO-
Ba/KCHHS; KUIBKOCTI YYaCHHKIB IMPOBAHKCHHS
(moTepminux, CBIJKIB TOIIO); MPaBOBOI KBaJi(hi-
Kalii KpUMIHAJIBHOTO IPABONOPYIICHHS; HasB-
HOCTI HA MOMEHT MOYaTKy JOCYIOBOTO pO3CIIi-
JlyBaHHS BIJIOMOCTEH 11010 KOHKPETHOI 0COOH,
sKa MMOBIpHO BUMHWJIA KPUMiHAJIbHE MPaBOIIO-
PYIICHHS; XapakTepy OOCTaBHH, 110 MiAJSATal0Th
JIOKa3yBaHHIO Y KPUMIHAJLHOMY TPOBA/KEHHI;
MEX JO0Ka3zyBaHHS; 00CSATY MarepiaiiB J0CYyJo-
BUX PO3CJIiIyBaHb, 10 00’ €/IHAHI B OTHOMY IIPO-
BQ/KCHHI; IOTPEeOM MPU3HAYEHHS €KCIEePTH3, iX
CKJIaJTHOCTI; 00csTy Ta cnenudiku mporecyaib-
HUX i, 1m0 3a0e3neuyoTh BceOidHe Ta TOBHE
JOCIIKeHHS O00CTaBUH KPUMIHAIBHOTO Ipa-
BOTIOPYIICHHS; HEOOXITHOCTI OTPUMAHHS MIiXK-
HApOJTHOI JOTIOMOTH B paMKaxX KPHUMiHAJIBHOTO
IIPOBAJHKEHHS TOLLO.
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VY pimennsx €CIUI BinknaaeHHS po3msiLy
TaKOX 3J1MCHIOETHCS Yepe3 MOBEIIHKY yYacHU-
KiB KpUMIHAJIBHOTO MPOBAIKEHHS, OCKIIBKH CIT1]
BpPaxOByBaTH HaJIe)KHE BUKOHAHHS HUMH CBOIX
MpOIeCyalbHUX O00OB’SI3KIB (I  TpHKIAIY,
IIO/I0 SIBKU 32 CYJIOBUM BHUKJIMKOM; JOTPUMAHHS
YMOB 00OpaHOTO 3amoOiKHOTO 3aXO0jy; HaJIaHHS
B TMependadyeHnX 3aKOHOM BHIIAJIKax JIOKa3iB
TOIL0), ICHYBaHHS BUIMAJIKIB 3JIOBXXUBAHHS IpO-
1ecyanbHUMU IpaBamMu Too. Ilpu upomy crmifg
BpaxoByBaTH, IIO peaizaiis MpolecyabHUX
MpaB, CKa)KiMO, 3asIBJICHHSI KJIOMOTaHb, CKapT, He
MOXE PO3LIHIOBATUCS K IEPEIIKOKAHHS 3111 C-
HEHHIO TIPOBA/PKEHHS, 32 BUHATKOM BHIIAJIKIB,
KOJTU WIETHCS MPO 37I0BKUBAHHS CBOIM IMPOIIeCy-
QJIIBHUM TIPaBOM.

JI1st AeTanbpHIIOro pO3yMiHHS POOJIEeMaTHKH
HeoOXi1HOo po3rsiHyTH pitnenHs €CILI mis ana-
J113y 1 BUCHOBKIB ITOPYIIEHHS PO3YMHHUX CTPOKIB.

[Tepmr 3a Bce HEOOXiTHO HABECTH MPUKIAT,
1. 69 Pimenns €CII Bix 04.04. 2006 p. y cipasi
«Kobues mporu VYkpainu», 1€ 3a3HA4Y€HO, IO
KpUMIiHaJIbHE TMPOBAPKEHHS LIOAO0 OCOoO0H, sKa
TPUMAETHCS TIiJ] BapTOIO, Mae OyTH 31HCHEHO
HEBIJKIIQHO PO3IISIHYTO B CyAl MEPIIOYEPTOBO.
Cyn BBaxkae, IO YHCENNbHI 3aTPUMKH B TAHOMY
po3ciigyBaHHI Oynu 3yMOBJIEHI O€3IisUIbHICTIO
HAI[lOHAJIBHUX OPraHiB BJIAgd, IO 3YMOBIIOE
yTPUMaHHS MiJl BapTOI0 OOBHHYBAY€HOTO JIOB-
THii Iepioj°.

YacTto KIOMOTaHHS MPOKypopa IpO B3ATTS
ocobu mix BapTy abo0 MNPOAOBKEHHS CTPOKY
TPUMaHHS TiJl BapTOI PO3MISAAAOTHCS CyIaMHU
(dhopmasibHO 0€3 HaJIeKHOI OIIHKK (DaKTIB 11010
HEOOXiTHOCTI OOpaHHS TaKOTO 3armo0iKHOTO
3axofay. 30kpeMa, cyau B 6ararbox BUIAJKax He
BPaxoOBYIOTh, YU JIMCHO MPOKYpOp HaBIB MpPsMi
KOHKPETHI JIOKa3W Ha MiJITBEPHKEHHS TOTO, IO
Ha cBOOOII 0coba Oyae MmepemKomKaru Kpumi-
HaJBHOMY TPOBAKEHHIO.

[lix yac TMpoAOBKEHHS CTPOKY TPUMAHHS i
BapTOIO CYJl IOBUHEH 3aHOBO OIIHUTH BCI PU3UKH
Ta PO3NIIHYTH MOXJIMBICTH 3aCTOCYBaHHS allb-
TEpHATHBHUX 3amoODKHUX 3axoiB. OJHaK meski
CYOBI pillIeHHsI II0/I0 IHOTO MUTAHHS C(HOPMYITHO-

2 Pimennst €CIIUT Big 04.04.2006 poxky y cmpasi
«Kobue mporum  Ykpaimm»  (3asBa  Ne  7324/02).
URL : https://zakon.rada.gov.ua/laws/show/974 031.
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BaHI 3arajibHO Ta MICTATh MOBTOPIOBaHI MA0IOHHI
¢pazu. Yacto cyq0Bi pilIEHHS PO MPOIOBKEHHS
CTPOKY TPUMaHHSI OCOOH TiJ] BAPTOIO MICTSATh TOM
JKe TIepelNiK MiJCTaB, SIKMH BKa3yBaBCS B IIOIe-
PEIHIX PIIEHHSX 010 JAHOT OCOOM.

Hactynuum mpukiazoM € rapaHTis HEeBiJIKIa -
HOTO PO3MISTY CIIPAaBU, OCKUTBKH B pa3l HEJAOTPH-
MaHHsI CTPOKIB PO3IVIAAY CHpaBU abo 3aTpUMKa
y 3A1HCHEHH] PaBOCY/I MOPYUIYETHCS PUHIINI
BIZIMOBA y 3[iMICHEHHI TpaBOCy[d, 1€ mepenoda-
yeHo y KIIJI. 3ayBakeHHs 3arajbHOIO MOPSIKY
Neo 32, §35; Pimennss €CIUI: «CenpmyH1 mpoTr
@panrriiy (3assBa Ne 25803/94), Benuka mnanara
(1999) § 107-118)°.

Sk 6 1e He 3Byuaso, aje € BHUIAIKU 3aTATY-
BaHHS PO3YMHHX CTpPOKIB HIOA0 TPU3HAYCHHS
CY/IOBOTO PO3IVISAY, TOMY JaHE MPaBO OXOILIIO-
€TbCA 1 HIIMMHU TPaBaMU B TOMY YHCIIi IPABOM
Ha CBOOOJY, MPaBOM BBa)KaTHCS HEBUHYBaTUM
1 MpaBoM 3axuIiarucs ceoe, BCi 11l TpaBa € B HaIli-
OoHaJbHOMY 3akoHOnaBcTB1, ogHak KIIJI, 3ayBa-
JKeHHs 3arajibHoro nopsiaky Ne 32, §35; «Mak-
dapneitn npotu Ipnannii» (3assa Ne 31333/06)
Benuka nmamara €spomneiicskoro cyay (2010).

V wiii cripaBi aepxaBa 3000B’s13aHa 3a0e311e-
YUTH TPABO HA PO3IIISA Y POSYMHHUH CTPOK, ajie
CITiJ 3a3HAYMUTH, IO 1€ HE Oy/Ie HaBITh 3aJIeKaTH
BiJl KJIOTIOTaHHS OOBHHYBA4E€HOTO JISi TPUCKO-
PEHHSI CYIOBOTO MPOIIECY.

3riJHO 3 TaHUM PIIIICHHSIM BCTAHOBIICHO, 11100
HE TTOCHJIIOBATH HEBU3HAUCHICTh, B SIKIN mepeoy-
Ba€ 0OBMHYBAYECHUH, a TAKOXK IIKOLY, SIKOT HEMU-
Hyue Oyae 3aBoaHO MOro pemyTarii, a TakoxX
3BKAIOUM HA TPE3yMIII0 HEBUHYBATOCTI CYJ
3000B’s13aHMI BiOyTHCS HEBIAKIAIHO O€3 3aTs-
TYBaHHS.

VYpaxoBytoun npaktuky €CILI ta nonoxxeHHs
HAI[IOHAIBHOTO  3aKOHONABCTBA, IPHHANWMHI
PO3yMHI CTPOKHM HE MOXYTh 1 HE TIOBUHHI Iepe-
BUIIYBaTH CTPOKM HAIIOHAJIHHOTO 3aKOHOJAB-
CTBa JJIi BUKOHAHHSA OKPEMHX MpPOIECyalbHUX
niii a0 TPUHHATTS OKPEMHUX MPOLECyaTbHUX
pIIICHB.

3 Pimenns €CITUI Big 28.07.1999 poky y cmpasi «Cemnb-
myHi npotu @pannii». URL : https://zakon.rada.gov.ua/laws/
show/980_374.
4 Pimenns €CII Big 10.08.2010 poky y cmpasi «Makda-
paieita mpotu Ipnanaii». URL : http://www.echr.ru/documents/
decisions.htm.
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VY cBoix Pimennsax €CIUI «Ekne nportu
®PH»’ Ta «Ilumepman i LlTaiiren npotu I1IBeii-
apiin® nependavuB, 1m0 BiAKIAACHHS CYI0BOTO
PO3MISiAYy MOXKE BBAKATHCS B MEXax IPOLECY-
aIbHUX HOPM, SIKILO Y4acTh CYIIl mepeadaueHo
B IHIIIM copasi, MiJ 4Yac MPU3HAYEHHS 1 MpO-
BEJICHHS EKCIepTH3u ab0 TMOBEPHEHHS KPHUMIi-
HAJILHOTO MPOBAJKEHHS MPOKYPOPOBI 13 METOIO
YCYHEHHSI JIONYIIEHUX TOPYIIeHb KpUMiHAIb-
HOTO MPOIECYaTbHOTO 3aKOHO/IABCTBA. Y IIbOMY
BUMAJIKY BIJIKJIQJEHHS CYIOBOTO  PO3IVISILY
MOXXYTb OyTH BHIIpaBJaHi, OJTHAK SIKIO BKa3aHi
Ji1 PU3BOIATH 10 MOPYILIEHHS MpaBa 0cOOM Ha
3IIACHEHHS MPABOCYIsl B PO3YMHHI CTPOK, TO
3asBa MpPO MPHUCY/DKEHHS KOMIIEHCAIlll y4acHu-
KOM CYJJOBOTO PO3IVISITY IiJIATae KOMIIEHCALI].

Tak, y maHuX pillleHHAX YISl TOro, mo0 mija-
TBEpAUTH (HaKT MOPYIICHHS MpaBa Ha cyn 0Oe3
HEBUIPAB/IAHOI 3aTPUMKH, BiJl OOBUHYBAauYE€HOTO
HE BUMAaraeTbcsi JOBOJUTH, 1110 3aTPUMKa 3aro-
nistta ocoOnmBi 30uTku. CaMa jiepkaBa MOBUHHA
JIOBECTH MPABOMIPHICTh TaKOi 3aTPUMKH. SIKIIO
JIOCYJIOBE CIIIJICTBO OYyJIO TIPOBEACHO HESKICHO,
B Takux Bumaakax nonepenHii KIIK mgo3Bonss
CyJaM BIINpPaBIATH KPUMIHAJIbHI CHOpPaBU Ha
JoaTKoBe posciimyBanHs. [loka3oBo, 1m0 mpo-
KypOpH JAy’K€ 4acTO OCKap KyBaJIM Taki pillICHHs
1 B aneJsmiifHOMY MOPSJIKY 3HOBY IOBEpPTAIH
CIIPaBH Ha CYIOBUHN PO3IVIS.

Ha nHamy aym™mKy, Ha »ajiab, TaKMi IPUHIINII
HE TapaHTye€, 10 CYIO0BUH po3misin Oyae 3iiic-
HIOBaTHUCs 0€3 BIIKJIAJIEHHs CYI0BOIO PO3IIISLY,
OCKIJIbKM JaHWM NpUHIUN 3a0e3neuye T0Tpu-
MaHHSI pPO3yMHOTO CTPOKY a TaKOX HE 3/1ICHIO-
BaTH 0e3 MiACTaBl BIAKIAJCHHA Y 3aTPUMKH
CYZIOBOTO PO3TIISIY.

Marepianu cyaoBOi MPaKTUKHU CBiAYaTh PO
TE, 1110 HEIOTPUMAHHS PO3YMHHX CTPOKIB BiJ-
OyBaeThCs MMiJ] Yyac MPU3HAYEHHS JIaTH CYI0BOIO
CIlyXaHHsI, a/pKe CYIIl TOBHUHHI TapaHTyBaTH
00BHMHYBAYE€HOMY JIOCTATHIN Yac Ta MOXKJIUBICTh
JUISL TIATOTOBKY CBOTO 3aXUCTY, CTBOPUTH YMOBH
JUISL CIIPaBeIJIMBOTO MIPABOCY/Isl Ta FapaHTyBaTH

> Pimenns €CIUI Bix 10.04.2016 poky y cmpasi «Ekie
npotu  ®PH». URL : https://precedent.in.ua/2016/04/08/
ekle-protyv-federatyvnoj-respublyky/.

¢ Pimenns €CILI Bix 13.07.1983 poky y crpasi « Llumep-
maH 1 lltaiiren nporu lIBefinapii». URL : https://zakon.rada.
gov.ua/laws/show/980 417.
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JOTPUMAHHS MpaB OOBHHYBAUEHOTO PO3YMHUI
CTPOK PO3MIISY CYIOBOI CIIpaBu’.

Tax, MU BBaxaemo, 1o Oyap-sKiid 0co0i, gka
00BHHYBaueHa y KPUMIHAILHOMY TPOBAJKEHHI,
MMOBUHHI 3a0€3leUYnuTH JOCTaTHIM 4Jac, a 0coO-
JUBO YMOBH JIJISl TITOTOBKYU 3aXUCTY BiJl OOBU-
HyBaueHHs. Tak, cyau 3000B’s3aH1 BXKUTH BIJI-
MOBIHUX 3aXOMiB A TOTO, LI00 MiACYIHHIA
(0OBuHYBaYeHMI) 1 TpU3HAYEHI M 3aXUCHUKH
MaJIi TAaKOX HOCTATHIN 4ac 1 MOXJIMUBICTH I
JIOCTATHBOT IMiITOTOBKY JIJISl 3aXHCTY.

Bigmosigao mo Pimens €CIIJI «Moicees
npotu Pocii» (3asBa Ne 62936/00), (2008p.),
«Maxdi mporu Ppanmii» (3assBa Ne 59335/00),
(2004 p.)’ nepenbaveHo, 110 3aXUCHUKAM HEO00-
XiTHO 3a0e3MeuuTH 3aBYACHUM JOCTYI [0
HaJexHoi 1H(popMarii, MO0 3aXHUCTy MiACYI-
HOTO (0OOBMHYBAU€HOTO) JJIsI MOKJIMBOCTI HaJla-
BaTH €(EeKTUBHY IOPUIWYHY JOMNOMOIY CBOIM
kiieHTam. Takuil JOCTyN MOBUHEH 3a0e3IeuyBa-
TUCS Ofipa3sy, K TUIbKHU 1€ HeoOXiaHO. Y BHIIle-
3a3HayeHux pimeHHsx €CIJI aiifoB BUCHOBKY,
10 TIPaBO HA 3aXHUCT IMOTEPIAE BiJ OOMEKEHHS
JIOCTYITY 3aXHMCHHUKIB JI0O MaTepiaiiB CIIpaBy.

VY cBOIO uepry, 3BepTaEMo yBary, o B Halli-
OHAJILHOMY 3aKOHOJIABCTBI TIPUCYTHS HOpMa
Ipo 3arajdbHUil TOPSAIOK BIIKPUTTS Marepia-
JiB CTOpPOHAMH, JIaHA HOPMA TIPOCTEIKYETHCS
y 1. 3 cT. 6 KoHBeHIIi1, a caMe 1110 KOXKHa JIF0uHA
MOBUHHA MaTH JIOCTATHIO KUTHKICTh Yacy W MOX-
JUBICTh JIJISl TIIITOTOBKK CBOTO 3aXUCTY.

OriHyloud MOXIIMBICTh 3aXMCTy B YKpaiHi
Ta 1HIIUX Jep’KaBaX, MATAHHS MPO JOCTATHICTh
yacy He0oOX1JIHO BUPIIIyBaTH B KOKHOMY OKpe-
MOMY BUTIQJIKY MTO-Pi3HOMY, aJI)KE Ha 1€ BILTMBAE
TaKl YMHHUKH, SIK YMOBH JOCTYIY Ta X MOXJIHU-
BICTh, 00CAT MaTepiaiy, iX CKJIaJHICTb.

Kpim toro, €CIIJI y cBOix pillIEHHAX HEO-
JTHOPA30BO MOBTOPIOE, IO XOUa MPAaBO KOKHOTO
00BHMHYBaUY€HOTO Y BUMHEHHI 3JI0YMHY Ha e(eK-
TUBHY IOPUJIMYHY JOMOMOTY 3aXUCHHKA, SIKUH,

7

Pimennss €CIUI Big 22.06.2000 poky y cmpasi «Koem
ta iHmi nporu bemwriin. URL http://eurocourt.in.ua/
Article.asp?Aldx=255.

8 Pimens €CIUI Big 09.10.2008 poxy y crpasi «Moicees
npotu Pocii» (3asBa Ne 62936/00). URL : https://roseurosud.
org/r/st-7/postanovlenie-espch-moiseev-protiv-rossii.
Pimennst €CIUI Big 19.10.2004 poky y cnpasi «Maxdi

nporu Opannii» (3asBa Ne 59335/00). URL : .
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y pasi HeoOXiTHOCTI, IPU3HAYAETHCA OQILiITHO,
He € a0COJIOTHUM, BOHO € OJHICI0 3 OCHOBHHX
O3HaK CHPaBEIIMBOTO CYI0BOTO PO3IIIsiay»'’.

[lle omna mincTaBa Il IOCTIMHOIO Bij-
KJIaIEHHS. CYIOBOTO PO3IVISY — HE3A1MCHEHHS
rapaHTii IOA0 pO3MISAYy CHpaBu 0Oe3 HeBU-
MpaBAaHOi 3aTPUMKH, TOOTO He3abe3MeYeHHS
HAJIEKHOIO OpraHi3alli€l0 CBO€i CymoBOi cuc-
TEMH, a 0COOIMBO JOCTAaTHHOTO (hiHAHCYBAaHHSI.
Jlana mnpoOiiema € JOCUTHh AKTYaJbHOI JUIS
VYkpainu, ajpke Ha JaHW MOMEHT IIIe HE 3aKiH-
yeHa cyfaoBa pedopma, a TEpEeBaHTAKECHICTh
CYJiB, HECIIPUATIIMBI EKOHOMIYHI Ta 1HII YMOBH,
Opak cyaniB abo X BIAPSJKEHHS HE MOXKE BBa-
XKATUCS IOCTaTHIM BUIIPABIAaHHAM HEOOIPYHTO-
BaHUX BIJKJIAJICHb, OCKUIBKH JiepKaBa MOBHHHA
rapaHTyBaTH Ha CIPaBEATUBUI CYTOBUH pO3IIIsL
y PO3YMHI CTPOKH.

Otxe, came Ha cCya IOKJIaJaeTbesi 3a0e3-
MIEYEHHsSI PO3YMHHUX CTPOKIB CYy/IOBOIO IpOBa-
JUKEHHS. B HAI[lOHAJbHOMY YM MIKHApOJHOMY
cynl. BukoHaHHs nozpep)kaHHS CyIISIMU LIbOTO
000B’sI3Ky JI0O/IaTKOBO 3a0€3I1euy€eThCsl BCTAHOB-
JIEHHSIM TIEPCOHATBHOT FOPUIMYHOI BiIIOBIIAITb-
HOCTI Cy[ii 32 MOPYIIEHHS PO3yMHHUX CTPOKIB.
[le 3ymMOBIEHO 3aKpPITUICHHSIM TaKOi ITiJICTaBH
MPUTATHEHHS CyAJi A0 JIUCHUIUTIHAPHOI Bif-
MOBIIATBHOCTI, K Oe3MmiJcTaBHE 3aTATYBaHHS
a00 HEBXUTTS CYIJCI0 3aXOAIB IIOJIO0 PO3INIALY
3asBM, CKaprd 4Yd CHOpPaBU MPOTATOM CTPOKY,
BCTaHOBJIEHOTO 3aKOHOM, 3BOJIIKAHHS 3 BHIO-
TOBJICHHSIM BMOTHBOBAHOTO CYJOBOTO PIIIEHHS.
€CII nocraHoBUB, 110 Y KpUMIHATIBLHOMY IPO-
Ba/PKCHHI Mepiof, O SIKOTO 3aCTOCOBYETHCS
cTarTst 6, BKIIOYA€ BCE MPOBA/KCHHS B LILJIOMY
B TOMY YHCIII OCKap>KeHHs pimeHHs. [[ificHo,
crart 6 § 1 BU3HAuae sK 3aBeplUIAIBHUIN Tep-
MIH yYXBaJ€HHs PIIIEHHS 1010 OOIPyHTOBAHOCTI
0OBHHYBau€HHs, 1110 MOYKE CTOCYBATHUCh PilLICHHS
Cylly amneNsiiHOI YW KacaliiiHoi 1HCTaHIIii,
SKIIO BOHA BHCJOBIIOETHCA WIOAO0 OOIPYHTO-

10" Pimrennss €CIUI «banuupkuii mpotd  YipaiHm» Bij
03.11.2011 p. (3astBa Ne 12793/03). URL : https://zakon.rada.
gov.ua/laws/show/974 _726.
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BaHOCTI oOBuHyBaueHHs''. CTpok, sikuil Tpeda
Opatu 10 yBaru, TpuUBae MpPUHANMHI O MPOTo-
JIOLIEHHSI BUIIPABAYBaJIbHOTO YU OOBUHYBaIb-
HOTO BUPOKY, HaBITh SKIIO BiH MOCTAHOBJICHHIA
anenAniiHo iHcTaHniero. OKpiM TOro, HemMae
JKOJHHX IT1JICTAB MPUITUHATH 3aXUCT 0COOU Bif
MOBLJILHOCTI CYJIOBOTO TIPOBAKEHHS 3 MOMEHTY
MEPIIOTO0 CYAOBOTO 3aCilaHHS: HEBHIIPaBIaHi
NepeHeCceHHs 3acianp a00 HaIMIpHI 3ali3HEHHS
TaKOX MOXYTh TPAIUIATUCH 13 BUHU CYIYy, IO
pO3IIIAIAE CIIPABY.

€Bpomnericekuii cyn 13 npas moaunau (€ECILIT)
HEOJHOPA30BO IMIJAKPECIIOBaB CEepiHo3HI HEIOo-
JIKY MPaBOOXOPOHHOI Ta Cy0BO1 CUCTEMU YKpa-
iHM, BKa3zyrouu Ha mopyuieHHs cT. 6 KonBenmii
y YacTHHI ITpaBa Ha PO3yMHY TPUBAIICTh KPUMi-
HaJIbHOTO TIpoBakeHHs. 3okpema, €CILJI 3a3Ha-
Yae, 1110 Ha JIepKaBy MOKIJIaZeHO 000B’ 130K opra-
HI3yBaTH CYJIOBY CHUCTEMY TaKHM YHHOM, IIIOO
CyIld MODIHM AisiTH BigmoBimHo a0 KonBenrii,
B TOMY 4uCI]l 3a0e3redyBaTd BUMOTY «pO3yM-
HOTO CTPOKY».

Bucnoskn

Ha namy nymky, HeoOXi/IHO 3BEpHYTH yBary
HAa HEOOXIMHICTh HANEKHOTO IUIAHYBAaHHS
Ta IMOB1AOMIICHHSI CYIOBOTO PO3IVIS Y KpUMiHAIb-
HOTO MPOBAKCHHSI, y9aCHUKAM KPUMIHAJIbLHOTO
MPOBA/KEHHSI HEOOXITHO HEYXHJIBHO JOTPUMY-
BaTUCs BHMOT 3a0e3mneueHHs Oe3nepepBHOCTI
CY/IOBOTO 3aCijaHHs, a Y BUMAJIKY 3JIOB)KHBAHHS
MpOIeCyalbHUMU TIpaBaMU HETalHO pearyBaTH
Ha BHUIIAJKA HEBHKOHAHHS a00 HEHAJIEKHOIO
BUKOHAHHS TpodeciiiHnX 000B’S3KIB CyIIsIMHU,
MPOKYpOpaMH Ta aJBOKaTaMHu IIJISXOM 3Bep-
HeHHs 10 Paam cynniB VYkpainu, kBamidika-
HIHHO-TUCIUIUIIHAPHUX KOMICIH MPOKypaTypH
Ta aJBOKAaTypH BIAMOBIAHO, a y BUMAAKAX 3/iHC-
HEHHS IHIMUMU YYaCHUKAMH — JIO BIAMOBITHUX
OpraHiB JIJIsl IPUTITHEHHS 10 BiIITOBIIaILHOCTI.

1" KomuBeHiis Pagu €Bponu mpo 3aXMCT IpaB JIHOJAUHU

i OCHOBOMOJOKHUX cBOOOA Big 04.11.1950 (pemaxiiist Bij
02.10.2013 p.). URL https://zakon.rada.gov.ua/laws/
show/995 004/card2#Card.
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Since the number of appeals lodged with the Ministry of Justice of Ukraine against private
executers has increased, this article dwells on the question: who should consider debtors’ appeals
against procedural decisions, actions, inaction of private executers: the Ministry of Justice of Ukraine
or a court? The objective of this study is to differentiate these authorities’ competence to control
the enforcement of decisions and the activity of private executers. It is summarized that lodging appeals
against any decisions, actions, inaction of a private executers with a court and lodging such appeals
with the Ministry of Justice of Ukraine are different actions by nature and consequences. The result
of lodging an appeal with a court is the cancellation of the private executer’s decision, recognition
of the executer’s actions (inaction) illegal and an order to take certain actions, and if the court finds any
violation of the law, the private executer may be brought to disciplinary responsibility. The Ministry
of Justice of Ukraine, however, may not change the private executer’s decision or correct his actions
or demand other actions. During the consideration of any appeals filed by the enforcement proceeding
parties, only the legality of the actions/inaction of the private enforcement bailiff executing a certain
enforcement document should be assessed. This assessment shall not be made with respect to
the proceeding. In the end however, there may be indirect influence on the enforcement of the decision
through suspension or termination of the private executer’s activity. If the enforcement proceeding
parties apply to the Ministry of Justice of Ukraine, it means that the private executer has committed
certain violations and should be sanctioned in order to eliminate these violations, yet the law violated by
the executer may only be protected in court. Therefore, the systematic interpretation of the provisions
on the control over the enforcement of any decisions of court and other authorities shows that any
appeals against any decisions, actions or inaction of private bailiffs executing court decisions may be
lodged with a court only.
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CynoBuii KOHTPOJIb VS KOHTPOJb MiHicTepcTBa 10cTHLII YKpaiHu
3a JiAJILHICTIO MPUBATHUX BUKOHABUIB: NMP00JEeMHI aClIeKTH
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KaHouoam 1opuouyHUX HayK, OOyeHm,
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ma adgoxkamypu, npoKypamypu, cy00ycmporo
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Manapuyk JIoooe Cepeaiiena
KaHOUuoam 1opuouUyHUX Hayx,

ooyenm Kaghedpu HOMAapPiaIbLHO20, BUKOHABLO20 NPOYECY

ma adsoxkamypu, npoKypamypu, cyo0ycmporo

Incmumymy npasa

Kuiscvkozo nayionanonoco ynieepcumemy imeni Tapaca llleeuenxa, Yxpaina

Beryn

OnHi€l0 3 OCHOBHUX 3acajJl BHUKOHABYOTO
npoBa/DKeHHS y 3akoHi Ykpainu «[Ipo BuKo-
HaBUe MPOBAHKCHHS»' € 3a0e3CUCHHS ITpaBa Ha
OCKap)KeHHS PIIICHb, N1 4n Oe3MIsITBHOCTI JIep-
YKaBHUX Ta MIPUBATHUX BUKOHABIIIB.

Ane yacTo OOpKHUKH 3JI0BKUBAIOTH JAHOIO
rapaHTi€l0, BUKOPUCTOBYIOUM 1i 3a/yIsl Tepe-
IITKOJIPKaHHS X0y BUKOHAHHS PIIICHHS, 1 OCTaH-
HIM 4YacoM OLIBIIOI0 MIpOI0 MO BiAHOIICHHIO
70 TIPUBATHUX BHUKOHABLIB IIJISXOM Hampas-
JeHHS cKapr 1o MiHicTepcTBa rOCTHIIT YKpa-
THM 3 METOIO 1HIMIIOBAaHHS MPUTATHEHHS 1X 10
BIIMOBIAAIBHOCT] J{MCIHUIIIHAPHOIO KOMICI€I0
MPUBATHUX BHUKOHABIIIB. Takuii cTaH pedei
BUKJIUKA€ CTYpOOBaHICTh y CIIJIBHOTH HpPUBAT-
HUX BUKOHABI[IB, TOMY Ha OJHOMY i3 3acCiJlaHb
Acorianii TpUBaTHUX BHUKOHABIIIB YKpaiHH
MPUUHATO PIMICHHS TPO MATOTOBKY Pe3osro-
1ii 13 3aKJIMKOM IIIOJI0 HEAOIMYIICHHS MePETBO-
penns pobortu JluciumniuinapHoi komicii mpuBar-
HUX BHKOHABI[IB Ha KapaJbHUU OopraH Ta Oyno
MIOCTAHOBJIEHO MHUTAHHS IIOAO TOTO, XTO Mae€
pO3IIISIIaTH CKapru OOpXKHHKIB Ha TPOIECY-
anpHI 11i TMPUBATHUX BHUKOHABIIB: MiHicTep-

! Bakon VYkpainm «[Ipo BHKOHABYEC IMPOBAHKCHHS» BiJ

02.06.2016 p. Bidomocmi Bepxosnoi Paou Ykpainu. 2016.
Ne 30. Cr. 542. URL http://zakon3.rada.gov.ua/laws/
show/1404-19.
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CTBO IOCTHLI YKpaiHM 4M BCE-TaKU BUKIIOUHO
cyn? 3 oy Ha pe30HaHCHICTH ITi€l mpoOie-
MaTUK{ BBa)XA€MO 3a JIOLIbHE BHUCIOBUTHCS
13 1IbOTO MPHUBOJIY Ta 3alMpONOHYBaTH BIIACHE
OaueHHs1 03HAYEHOI CUTYaIlii.

B3arani, TeMa KOHTpPOJIO 3a BUKOHAHHSAM
pillleHb B KOHTEKCTI OCKap>KeHHs pilIeHb,
o ym  Oe3aisIbHOCTI BHMKOHABINB, Xo4a
1 TepeBaXXHO JepKaBHHUX, IiJHIMAalacs Ha
HAayKOBOMY piBHi HEOJIHOPa30Bo. li po3KpH-
Basu C.5. @ypca, €.I. dypca, O.3. Xorun-
ceka-Hop, A.M. Asrtopros, O.M. Cacesuy,
41.0. bepHastok, H.M. YenypuoBa, A.T. boH-
nep, B.T. Ksitkina, O.B. Konaparbe, mpote
IpH [IbOMY HE IIPOBOAMIIOCS PO3MEKYBaHHS 3a
KOMIIETEHIIIEI0 PI3HUX OpraHiB 31 3/1HCHEHHS
TaKoro KOHTPOJIIO, 30Kpema cynoMm Ta MiHic-
TEpCTBOM IOCTHIi YKpaiHU, HE BCTaHOBIIIO-
BaJIMCS 3aJI€KHO BIJl IbOTO CYTh Ta HACIIJIKH
TaKuX Mdif, IO CTaBUTHCS 32 MeETy B MEXKax
JJAHOTO JTOCHI/PKeHHs. 3auisl OTpUMAaHHS BiJ-
MOB1/I1 Ha MOPYIIEH] BUIIE MUTAaHHS MijJisra-
THME pO3IVIsAy NMPaBOBE PETyIIOBAHHS OCKap-
JKEHHsI pllleHb, A 4M Oe3NisUIbHOCTI came
IpUBAaTHUX BUKOHABIIB Y MOPIBHSIHHI 3 epe.-
0a4eHUM TOPSJIKOM ISl Aep’KaBHUX BHKOHAB-
iB, Ta 3/A1HCHEHa OLIHKa BIAMOBIIHUX MTPH-
[IACIB 3aKOHOJABCTBA IIOAO iX JIEFITUMHOCTI
Ta J11I€BOCTI.

91



Snidevych Oleksandr, Maliarchuk Liubov

Bukian ocHOBHOT0 Martepiasty

Tak, 3rigHo 31 cT. 36 3akony Ykpaiau «IIpo
opraHu Ta ocCi0, sKi 3MIMCHIOIOTH MPUMYCOBE
BUKOHAHHS CYJOBHUX PIilIeHb 1 pIlIeHb IHIIUX
oprauiB»? (mami — 3aKkoH) pillleHHs, Aii uu Oe31i-
SUTBHICTh TPUBATHOTO BHKOHABIST MOXYTh OyTH
OCKap>KeH1 B MOPSAAKY, BCTAHOBIEHOMY 3aKOHOM.
3o0kpeMa, BiIMmoBiaHO 110 4.1 cT. 74 3akony Ykpa-
inn «IIpo BHUKOHaBUYE MPOBAKEHHS PIlLICHHS
il 9u Oe3IsUIbHICTh BUKOHABI Ta IIOCANOBUX
0Ci0 oprasiB Jep)kaBHOI BUKOHABUOI CITYXXOH
IIOZI0 BUKOHAHHS CYJOBOTO PIIICHHS MOXYTh
OyTH OCKapKeHI CTOPOHAMHM, IHIIMMHU y4YacHH-
KaMH Ta ocobaMu 10 Cydy, KM BHJIaB BHKO-
HaBUYMI JOKYMEHT, Y MOPAIKY, MependayeHoMy
3akoHOM, a came Pozminamu VI I'ocniogapceskoro
poIecyanbHoro Kogekcy Yipainu® (mam — ['TIK
Vkpaian), VII IuBigpHOrO mpouecyasbHOTO
koaekcy Yipainu* (mami — IHITK Vipainun) «Cymo-
BHIA KOHTPOJIb 32 BAKOHAHHSIM CYJOBHX PIIIICHBY,
ctT. 287 Kozaekcy aaMiHICTPaTHBHOTO CYHOYHH-
crBa Ykpainn® (nam — KAC Vkpainm). Sk yOa-
YaeTbes 31 3MICTY 3a3HAUEHUX MPABOBUX HOPM,
CYIOBHH KOHTPOJIb 3BOAMUTHCS JIO PO3IIALY
CyZIOM CKapr Ha pileHHs, Jii 4i Oe3IisIbHICTh
BHUKOHABIIS, B TOM Yac K 3a CT. 34 3aKOHY KOH-
TpoJib MiHiCTEpCTBA FOCTHINT YKpaiHU 3a JTisIb-
HICTIO TIPUBaTHOTO BHKOHABI 3IIHCHIOETHCS
IUIXOM MPOBEACHHS IJIAHOBUX 1 MO3aIIAHOBUX
nepeBipok. Jlyis BU3HAYCHHS Pi3HUII B KOMIIe-
TEHIIl MDK JaHUMH OpraHaMH 3 KOHTPOJIO 3a
BUKOHAHHSM pIlIeHb Ta MisUIbHICTIO MPUBATHUX
BHKOHABIIIB Y KOHTEKCT1 OCKap>KeHHS X PilllcHb,

2 3Bakon Ykpainu «IIpo opranu ta oci0, sKi 3AiHCHIOIOTH

MPUMYCOBE BHUKOHAHHS CYIOBUX PpillleHb i pPilleHb I1HIIUX
oprauiB» Big 02.06.2016 p. Bidomocmi Bepxosnoi Paou
Vrpainu. 2016. Ne 29. Cr. 535. URL : https://zakon.rada.gov.
ua/laws/show/1403-19#n252.

3 TocmomapChKuii — MpoLECyalbHHUIl  KOHEKC  YKpaiHU
Bixm 06.11.1991 p. Bidomocmi Bepxosnoi Paou Ykpainu.
1992. No 6. Cr. 56. URL : http://zakon2.rada.gov.ua/laws/
show/1798-12.

4 1luBUIBHMH TIPOIECYaJbHHH KOIEKC YKpaiHH  BiJ
18.03.2004 p. Bioomocmi Bepxoenoi Paou Yxpainu. 2004.
Ne 40-42. Cr. 492. URL : http://zakon2.rada.gov.ua/laws/
show/1618-15.

5 Komekc aaMiHICTPaTHBHOTO  CYyJOYHHCTBA  YKpaiHU
Bixm 06.11.1991 p. Bix 06.07.2005 p. Bioomocmi Bepxos-
Hoi' Paou Vkpainu. 2005. Ne 35-36, Ne 37. Cr. 446. URL :
https://zakon.rada.gov.ua/laws/show/2747-15#Text.

92

Judicial control vs control of the Ministry...

Il 91 Oe3/isITbHOCTI, TIEPII 32 BCE BaPTO BUXO-
JIUTH 13 PO3YMIHHS TOHATTS «KOHTPOJIIO».

3a3BuYail CyTHICTb KOHTPOJIO SIK COLiaJib-
HOTO SIBUINIA TIOJIATA€E B MEPEBIPIl BiAMOBIIHO-
CTl JIAJIBHOCTI YYaCHHUKIB CYCHUIBHHMX BIJHO-
CHH BCTAaHOBJICHUM Yy CYCHIJIbCTBI HpPHUIIKCAM,
y Mexax SKUX BOHU MawTh AisSTH. [loHATTS
«KOHTPOIIb» y TIPaBi MEePeBaKHO O3HAYAE Iepe-
BIpKY BHKOHAHHS 3aKOHIB, pimeHb Tomo. Kon-
TPOJIb € OAHIEID 3 HAWBAXIMBIMUX (QYHKIIH
nepkaBHOTO yrpaiinHa®. KoHTponbs mae cBoi
dbopmu, BuUIU, CHOCOOM, METOAH, OO0 EKTH,
cy0’€KTH TOIIIO.

I3 MerToro0 3a0e3ledeHHs 3aKOHHOCTI JIisUIb-
HICTh TMPUBATHUX BUKOHABIIIB, K 1 OYIb-SIKUX
IHIIUX 0C10, K1 3M1HCHIOIOTh BU3HAUCHY 3aKO-
HOM MYOJNiUHY AiSUTBHICTH, HIAJSTAa€ KOHTPOIIO
3 OOKY CIemialbHO-BU3HAYEHUX KOHTPOJIIOIUNX
oprafiB. Y0a4aeTbcs, 110 KOHTPOJIb 32 Jisib-
HICTIO TIPUBATHUX BUKOHABIIIB € OJTHUM 13 MPO-
SB1B IIPABOBOTO KOHTPOJIIO.

VYpaxoByrOuu HaBeJICHE, IOHSATTS KOHTPOJIIO 32
JISUTBHICTIO IPUBAaTHUX BUKOHABIIB y OyKBallb-
HOMY HOTO 3Ha4€HHi, HAa Hall MOV, O3HAYa€E
MEPEeBIPKY KOHTPOIIOKYUM OPraHOM BUKOHAHHS
NPYUBAaTHUMHU BUKOHABISIMA BUMOT aKTiB 3aKOHO-
JABCTBA, HIIUX O0OB’SI3KOBUX MJII HUX MPHUIIHU-
CIB y TIpolieci 3A1CHEHHS CBOET A1STHHOCTI.

AHani3 MoJoKeHb 3aKOHOJABCTBA MPO BHKO-
HaBY€ MPOBAPKEHHS CBIIYUTH MPO TE, M0 KOH-
TPOJb 32 TiSUTHHICTIO MPUBATHUX BUKOHABIIB i3
BUKOHAHHS HUMHM PIIIEHb CY/IIB Ta 1HIIMX Opra-
HiB B YKpaiHi 311HCHIOIOTH Cy/lH, a TaKOK MiHic-
TepCcTBO tocThiii Ykpainm Ta Pama mpuBaTtHUX
BUKOHABIIIB YKpaiHH.

Tak, 3a71€XHO BiJ BUAY PIIICHHS, SIKE BUKO-
HY€ThCS IPUBATHAM BUKOHABIIEM, CYJOBHIA KOH-
TPOJIb MOKHA TIOAUTUTH Ha CYTOBHI KOHTPOJIb 32
BUKOHAHHSM HUMH CYIOBUX DIllIEHb Ta CYJOBHIA
KOHTPOJIb 32 BUKOHAHHSIM HUMH PIlICHb 1HIITAX
(HecynoBUX) OpraHis.

¢ Amngpiiiko O.®. OpranizariifHo-npaBoBi mpobiemu aep-

JKaBHOT'O KOHTPOJIO y cepi BUKOHABYOT BIAIH : AUC... I-pa
topua. Hayk. Kui, 1999. C. 24; Aunpiiiko O.®D. KoHTpoIb.
IOpuouuna enyuxnonedis: B 6 T. / peaxon. : 10.C. Illemry-
4YeHKo (TosoBa pex.,) Ta iH. Kuis : «Ykp. Enmuxiy, T. 3 :
Kuis-Mockga. 2001. C. 323.
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CynoBuil KOHTpPOJb 32 BUKOHAHHSAM CYHO-
BHX PIIIEHh — II€ CaMOCTIiiHA, 3aKOHOAABYO
3aKpiuieHa, mpaBoBa Qopma peainizauii cyno-
BOi BIIaJy, SIKa BiJIOOpakae SK OCHOBHI PHUCH
OCTaHHbBOI, TaK 1 O3HAKU FOPUCIUKIINHOT JTisITb-
HOCTI OpraHiB MPUMYCOBOTO BHKOHAHHS, CIIPSi-
MOBaHa He JHIle Ha 3a0e3MeYeHHs] 3aKOHHOCTI
y TIpolieci MPUMYCOBOTO BHUKOHAHHS CYIOBUX
pillieHb Ta 3aXHMCT MpaB 1 3aKOHHUX 1HTEPECiB
YYaCHUKIB 1IbOTO MPOIIECY, a i Ha peajbHe BUKO-
HaHHS PILIEHHS CYdy, TapaHTYIOYH TUM CaMHUM
000B’3KOBICTh Takoro BHKOHaHH: . CymoBHii
KOHTPOJIb 32 BUKOHAHHSM CYIOBHX PIllIEHb Ma€
YiTKy KOHCTUTYIIIHHY OCHOBY. Tak, BiJIITOBIJTHO
1o crarti 129-1 Koncrurynii Ykpainu® cyn yxsa-
o€ pimeHHs iMmeHeM Ykpainu. CynoBe pilieHHs
€ 00O0B’SI3KOBUM JI0 BUKOHaHHsI. J{eprkaBa 3a6e3-
revye BUKOHAHHS CY/IOBOTO PIILIEHHS y BU3HAye-
HOMY 3aKOHOM TOpsiiKy. KoHTposb 3a BUKOHaH-
HSIM CYJIOBOTO PIIIIEHHS 3/IIHCHIOE CY/I.

Buxonsuu i3 11b0r0, HE TUBIAYUCH HA MTOKIA-
JICHHS] BUKOHAHHS CyIOBHUX DIILIEHb HAa OpPraHH
JiepKaBHOT BMKOHABYOI CIIY>KOM Ta NMPUBATHUX
BHKOHaBIIB, KoHCTHTYIIIsT YKpaiHu mpsMo 3aiiu-
m1ae 3a cylaMu (PyHKIIO KOHTPOJIO 332 BHUKO-
HaHHSM CyJOBHX PIIIECHb SIK CKJIaJJOBOi YaCTUHU
«cynoBoro po3rsiay». Crarts 129-1 Koncturymii
VYKpainu iMnepaTuBHO BU3HAUAE, 1110 KOHTPOJIb 32
BUKOHAHHIM CY/IOBOTO PIIIEHHS 3I1HCHIOE CYI.
I3 rpamaTuyHOrO TIIyMaue€HHS HaBEJACHOTIO MOJIO-
xeHHs cT. 129-1 Koncrutynii Vkpainum d9iTko
BOAYaETHCSI, 1110 TOBHOBAXKEHHS 1110710 KOHTPOJIIO
32 BUKOHAHHSM CyA0BOrO pimieHHs KoHCTUTYIIIs
VYKpainu nokJagae BUKIIOYHO Ha CY/I.

3 aHanizy NoJaoKeHb 3a3Ha4eHuX po3aiiB VII
HIIK Vkpainu ta VI I'TIK Ykpainu BO6agaeThes,
10 CIIOCOOOM KOHTPOJIIO CYIy 3a BUKOHAaHHSIM
pillieHb Y HMBUIBHUX Ta TOCMOIAPCHKHUX CIIpa-
BaX € OCKapKEHHS 3aiHTepECOBAHUMH 0coOaMH
pimeHsb, Aiii abo Oe3misIbHOCTI JIepKABHUX
Ta MPUBATHUX BHUKOHABLIB Ta O3] 1 BHpI-

7 Xoruncbka O.3. OGOB'SI3KOBICTb CYIOBHX PIllICHb SIK KOHCTH-

TyliiHa 3acazia CyI0MMHCTBA YKpaiHH : JTUC... KaHJl. IOpH/I. HayK:
12.00.10; Axanemist anBokarypu Ykpainu. Kuis, 2006. C. 146.

8 Koucrutytis Ykpaiuu. Bioomocmi Bepxoenoi Paou Ykpa-
inu(BBP).1996.Ne30.Cr.141.URL:http://zakonS5.rada.gov.ua/
laws/254%D0%BA/96-%D0%B2%D1%380.
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[ICHHS] TAKUX CKapT CYJOM, 32 HACJIJIKAMH YOTO
cya Moke: 1) BU3HaTH OCKap KyBaHi pillieHHs, il
4y O6e31sUIbHICTh HENPABOMIPHUMH 1 2) 3000B 51
3aTH JIep>KaBHOTO BUKOHABIIS 00 1HIITY IT0CAI0BY
0oco0y opraHy AepaBHOI BHKOHABYOI CIIYyXOH,
[IPUBATHOTO BUKOHABISl YCYHYTH IOPYIICHHS
(IIOHOBUTH NOPYILIEHE NIPABO 3asBHUKA).

bineimn mmpoke koo GopM CyIoBOrO KOHTp-
omo Mictuth crarts 382 KAC Vkpainu, sika
Mae Ha3By «CynOBHI KOHTPOJIb 32 BUKOHAHHSM
CYIOBUX DILlIEHb B aJIMIHICTPaTUBHUX CIIPaBax».
OkpiM 3a3HAYEHOTO BHIIE, OCKAPKEHHSI PIIlICHb,
Il abo Oe3misUIbHOCTI Jep)KaBHUX Ta TPHUBAT-
HUX BUKOHABIIIB, aJIMIHICTPAaTUBHUU CyJ MOXE
3I1MCHIOBATH CYOBUH KOHTPOJIb 32 BUKOHAHHSAM
CYIOBUX DIllIEeHh B aJMIHICTPAaTUBHUX CIpaBax
i iHmmMu criocobamu, a came: 1) 3000B’s13aH-
HAMH CYyO’€KTa BJIaJHMX IMOBHOBa)XKEHb, HE Ha
KOPHCTB SIKOTO YXBAJICHE CY/IOBE PIIICHHS, TIOIaTH
y BCTAHOBJICHHH CY/IOM CTPOK 3BIT PO BUKOHAHHS
CYZIOBOTO PILLICHHS Ta 2) HAaKJIaJCHHSAM Ha KepiB-
HUKa Cy0’ €KTa BJIaJIHUX MOBHOBA)KEHB, BIJIIOBI-
JIAJTbHOTO 32 BUKOHAHHS PillIeHHs, Tpady B CyMi
BIJI IBA/ILIATH JIO COPOKA PO3MIPIB MPOKUTKOBOTO
MiHIMyMY JUIs IpaLie3aTHUX OCi0.

VY npaBoBiif HayIll BKa3yEThCs i HA 1HIII CIIO-
cobu (popmu) CyZOBOTO KOHTPOIIO 32 BHKO-
HaHHSAM CYJIOBOTrO pilieHHs. Takumu, 30Kkpema,
PO3MIIAIAIOTECS BUMAJIKH BUPIMICHHS CyIaMu
OKpPEeMHX MpOIeCyalbHUX NUTaHb, MOB’SI3aHUX
13 BUKOHAHHSM CY/OBHMX pillleHb, CyIOBUN KOH-
TPOJIb CYy/IIB BHINUX 1HCTAHIIM 3a PIMICHHIMH
CY/iB HUKYUX IHCTAHII{, IPUIHITHX 13 TUTAHb
BUKOHAHHS CYJIOBOTO PillICHHs (BTOPUHHUIN KOH-
TPOJIb), ONIOCEPENKOBAHUM (HENPSIMUIL) KOHTPOIIb
3a BHUKOHAHHSM CYJIOBHUX pIIICHb, KWW 3iiicC-
HIOETBCS B TIOPSJKY IMMO30BHOTO IPOBAKCHHS
MiJ Yac 3aXHCTy TMOPYIICHWX Yy MPOIECi MpH-
MYCOBOT'O BUKOHAHHs IpaB CTOpiH Ta 0ci0, sKi
He Opayi ydyacTh Y BHKOHABYOMY INMPOBAHKCHHI
ToII0)’.

°  1luBinbHUI MpolecyansHuil Komeke Ykpainw: Hayko-

BO-TIpakTUuHUil KomeHTap: Y 2 T. / C.5. dypca, €.1. Oypca,
C.B. Illepbaxk Ta iH.; 3a 3ar. pen. C.5. ®dypcu. Kuis : Buna-
Beb @dypca C.A., KHT, 2009. T. 2. C. 43-45; XoruHchKa
0.3. OOGOB'SI3KOBICTh CYIOBHX pIlICHb SIK KOHCTHUTYIIiiHA
3acaja Cy[OYMHCTBA YKpaiHH : JHC... KaHJ. IOPHI. HayK:
12.00.10; Axagemis anBokarypu Yipainu. Kuis, 2006. C. 154.
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3 ypaxyBaHHSIM TOrO, IO MPHUBATHI BUKO-
HaBIll BUKOHYIOTh HE JIMIIE CYIOBI PIIICHHS,
a i pillleHHs 1HIIUX OPraHiB Ta MOCaJ0BUX OCI0
(manpuknan, BU3Ha4YeHI CT. 3 3akoHy YKpaiHu
«IIpo BUKOHaBYE TPOBAKECHHSI» BUKOHABYI
HaIlMUCHU HOTApiycCiB, PIICHHS KOMICIH y TPYHO-
BHUX CIOpaX, MOCTAHOBU OpTraHiB (IOCAJOBUX
0C10), YIIOBHOB2XEHUX PO3IIISAIATH CIPABH PO
aJIMIHICTPAaTHBHI PABOMOPYILEHHS, pPILICHHA
HamionanesHoro 6anky YkpaiHu TOIIO), MTOBHO-
BOXEHHS CyIy OO0 KOHTPOJIIO 32 AiSUTBHICTIO
MIPUBATHUX BHUKOHABIIB TMOLIMPIOIOTHCS W Ha
JISUTBHICTD 13 BUKOHAHHS DILICHb IHIIMX Opra-
HiB. HeoOxiaHO 3yMOBHTH, 1110, Ha BIIMIHY Bij
CYIOBOTO KOHTPOJIO 32 MisUTbHICTIO MPHUBATHUX
BHKOHABIIIB 13 BUKOHAHHS CY/IOBUX pilieHb, KoH-
CTUTYLi YKpaiHU NpPSIMO HE BHU3HAYAE TaKOIO
BUIy KOHTpOIIO. VMoro mifacraBoro, 30kpema,
€ 3aranpHe monoxkeHHs cT. 124 Koncrutymii
VkpaiHu 1010 NOMMUPEHHS FOPUCIUKINT CYIiB
Ha Oynb-skuil ropuauunuil cnip. Hopmamu, 1o
BH3HAYaIOTh OCOOJUBICTh I[LOTO KOHTPOJIIO,
€ TakoX 4. 2 cT. 74 3axony «IIpo BuxoHaBye
MPOBA/KEHHS», BIJMOBIHO A0 SKOi PIIICHHS,
i1 9u Oe3IsUIbHICTh BUKOHABI Ta OCALOBUX
0Ci0 oOprasiB Jep:kaBHOI BUKOHABUOI CITYXOH
I10/10 BUKOHAHHSA PillIeHb 1HIIKUX OpraHiB (moca-
JIOBUX OCI0) MOXYTh OyTH OCKap)K€HI CTOpPO-
HaMU, IHIIMMH YYaCHUKaMH Ta 0co0aMHu J10 Bif-
MOBIJTHOTO aJMIHICTPATUBHOTO Cy1y B TOPSIKY,
nependavyeHoMy 3aKOHOM, a TaKOXK BIAMOBITHA
ct. 287 KAC VYkpainu, mo BU3HAYa€ MOPAIOK
O3NSy TAKUX CKApT.

VY cBow uepry, MUTaHHS II0J0 KOHTPOJIO
MinicTepcTBa IOCTUIT YKpalHH 3a [Iisijib-
HICTIO TIPUBATHUX BUKOHABIIIB PETYIIOIOTHCS
crartero 34 3akoHy, BIIMOBIIHO 10 KOi KOH-
TPOJIb 3a MISUIBHICTIO MPUBATHOTO BHKOHABIISA
3aiiicHIoeThCsT MiHICTEpCTBOM OCTHLIT YKpaiHU
LUIXOM IPOBEACHHS IJIAHOBUX 1 IMO3aIUIAHOBUX
NIEPEBIPOK y MOPSAKY, BCTaHOBIEHOMY MiHic-
TEPCTBOM FOCTHIIIT YKpaiHu.

IIpu nupomy 4. 3 cr. 34 3akoHy BHU3HAYAE, 110
M03aIJIaHOBI TIEPEBIPKU IPOBOSTHCS HA IM1/1CTaB1
MMCbMOBUX 3BEPHEHb YYACHHKIB BHKOHABUOTO
MPOBA/KECHHS IIO/I0 PIIIeHb, A1 a0 Oe3/isb-

94

Judicial control vs control of the Ministry...

HOCTI IPUBAaTHOTO BUKOHABIIS, 4 4. 7 3aKOHY — 1110
B pa3i BUSABJICHHS I1J] 4ac 31MCHEHHS TIEPEBIPOK
03HAK JUCHUIUTIHAPHOTO MPOCTYIIKY IPUBATHOTO
BHUKOHABIISI MiHICTEPCTBO IOCTHIIT YKpaiHU BHO-
CUTh BMOTHBOBaHE MoAaHHs 10 JucuurutinapHoi
KOMICIi TpO TPUTATHEHHS MPUBATHOTO BUKO-
HAaBIIS 0 AUCIUILTIHAPHOT BiIOB1IaTbHOCTI.

VYpaxoByroun HaBeleHE, BOayaeTbcs, WIO
OJHMM 13 CHOCO0IB KOHTpOJIF0O MiHicTepcTBa
octriii YkpaiHu 3a JisUTBHICTIO TMPHUBATHOTO
BUKOHABIIS € TMPOBEJCHHS MO3aIlJIaHOBOI Tepe-
BIpPKH IIPUBATHOTO BUKOHABIIS HAa ITI/ICTaBl 3BEp-
HEHHs (CKapru) y4acHMKa BHUKOHABYOI'O IIPO-
BaJKCHHS 1IOJI0 PIIICHb, M1 4u Oe3MisUIbHOCTI
NpUBaTHOTO BHKOHaBI. [Ipu 1mpomy 3akoH
JIeTaJIbHO HE BU3HAYAE, K1 PIIICHHS, il 94U 0e3-
JSUTBHICT IPUBATHOTO BUKOHABIIS MOXKYTh OyTH
ockapxkeHi 10 MinictepcTBa tocTullii YkpaiHu.
[TonoxxenHs 3a3HayeHOi cTarTi 34 3aKOHY TaKOXK
HE 3yMOBIIIOIOTh TIOBHOBa)XEHHsI MiHICTEpCTBa
I0CTHLI] YKpaiHU L1070 3A1HCHEHHS KOHTPOJIIO
Ti€l0 OOCTaBUHOIO, IIiJ 4Yac BUKOHAHHS SIKOTO
pimeHHs (CyJ0BOTO YW HECYAOBOro) Oy BYH-
HEHI BIJMOBIJHI OCKap)KyBaHI isSIHHS TpUBaT-
HOTO BUKOHABIIS, 110 TAKOX A€ MiJCTaBH CIie-
KYJIFOBaTH CTOCOBHO pO3IIsiay MiHICTEpCTBOM
I0CTHILI] YKpaiHM BHKIIIOYHO CKapr YYacHHKIB
BUKOHABYOTO MPOBAKEHHS 3 BUKOHAHHS IpH-
BaTHUM BUKOHABIIEM pIillleHb IHIIMX (HE CyHo-
BHX) OpPraHiB.

BBaxkaemo, BapTO BHUXOAUTH 3 TOTO, IO
OCKap>KEeHHS JI0 CYAy pillleHb, Mii, Oe31isIbHO-
CTI MPUBATHOTO BUKOHABIISI 1 3BEPHEHHS IIOJ0
HUX 10 MiHicTepcTBa I0CTHIll YKpaiHu € pi3-
HUMU JiSIMH 32 CBOEIO CYTTIO Ta HACIIiJKaMH.
MeTo10 MmoiaHHs CKapru 10 CyAy € CKacyBaHHS
pillICHHS MPUBATHOTO BUKOHABIlS, BU3HAHHSI
Woro i (6e3aIsIIBHOCTI) HENPaBOMIPHUMH
Ta 3000B’sI3aHHS HOr0 BYMHUTH II€BHI Aii,
1 B pa3i BCTAHOBIICHHS CYJIOM IIPH IIbOMY (haKTy
MOPYIICHHS 3aKOHY MPUBATHUM BUKOHABIIEM
e Moke OyTH MIJCTaBOIO IJisi NPUTATHEHHS
Horo 10 AMCUMIUIIHAPHOI BiJNOBIAAIBHOCTI,
MATAaHHS PO 110 Oy/1e BUPINIYBATHCh HA OCHOBI
BIJIMOBITHOTO pillieHHs cyay. Tak, Cya Moxke iHi-
IIFOBATH PO3IIIA IUX 00CTaBUH MiHICTEpCTBOM
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roctunii Ykpainu un Panoro nmpuBaTHMX BHKO-
HaBI[IB NUISXOM HaNpaBJEHHS IIUM OpraHam
BHHECEHOT Ha aJipecy MPUBATHOTO BUKOHABIIS
OKpeMoi yXBayH, 10 (HaKTUIHO Oyze MPOSBOM
3MIMCHEHHS KOHTPOJIO HE TIMbKH Oe3mocepe-
HBO 32 BUKOHAHHSM pIllIeHHs, a 1 (pakTUYHO 3a
TiSTBHICTIO IPUBATHOTO BUKOHABIIS.

Haromicte MinicTepcTBO tocTullii Ykpainu
3I1ICHIOE KOHTPOJIb OYKBaJbHO 3a AISUTBHICTIO
MPUBATHOTO BHUKOHABISI 1 HE MOXXE 3MIHIOBATH
NPUAHATI HUM PILNICHHS YU KOPEryBaTH HOro
nii a0 BUMaratu BUYMHSATH 1HIIL. Y Mexax po3-
ISy 3BEPHEHb YYACHHUKIB BHKOHABYOTO TIPO-
BaJDKEHHS 3IIHCHIOETHCA JIMAMIE IX OIIHKA Ha
MpeIMET 3aKOHHOCTI J1i/0e3AisIbHOCTI IpUBaT-
HOTO BHWIKOHABIIS ITiJl Yac BUKOHAHHS KOHKPET-
HOTO BUKOHABYOTO JIOKYMEHTA, IMPOTE CaMOTO
MIPOBA/KCHHSI BOHA HE CTOCYETHCS, X04a B KiH-
[IEBOMY PE3YJIbTaTi BCe-TaKu MOKJIMBUI OIoce-
PEIKOBAaHMI BIUIUB HA X1JI BUKOHAHHS PIIICHHS
4yepe3 3yNMuHEHHS a00 MPUIUHEHHS isTIbHOCTI
MPUBATHOTO BUKOHABIISl. 3BEPHEHHS YYaCHUKIB
BHKOHABUOTO MPOBA/DKCHHS A0 MiHICTepCcTBa
rocTuIlii Ykpainu abo Pagu npuBaTrHUX BUKOHAB-
L[iB CUTHAII3y€ MPO BUYMHEH! MOPYIICHHS NpU-
BaTHMM BUKOHABIIEM 1 Ma€ Ha MeTl MOTr0 CaHK-
I[IOHYBaHHS 3 METOI0 iX YCYHEHHs, MPOTE cam
3aXHCT MOPYIIEHOTO HUM ITpaBa MOKJIUBUM JIUIIIE
B CYJIOBOMY MOPSKY. biiblie Toro, npiopureTHe
3HaueHHs Oyae MaTH aHaji3 MoaiOHUX 00CTaBUH
CYZIOM 1 /Il BU3HAYCHHS BUAY AUCHUILIIIHAPHOTO
CTSATHEHHS JIJIsl IPUBATHOTO BUKOHABIS Jluciu-
IUTIHAPHOIO KoMiciero. Take po3yMiHHS MigTBep-
JOKY€Tbes 4. 2. cT. 40 3akonHy, BIAMOBITHO 70 SKOT
B pasi, SIKIIO MOAaHHS 10 JIMCIUITTiHAPHOT KOMi-
cii Mpo MPUTSITHEHHSI IPUBATHOTO BUKOHABIIS JI0
JUCIUIUTIHAPHOI BIAMOBITATBHOCTI BHECEHO 3a
pe3ylbTaTaMy TEPEeBIpKH AISUTBHOCTI MpUBAT-
HOTO BUKOHABIIS, 3/1IHCHEHOT Ha MiACTaBl CKapru
y4aCHHKA BUKOHABYOTO MTPOBAKEHHS, sIKA OTHO-
YacHO € MPEIMETOM CYIOBOTO PO3TIISLY 3 OCKap-
JKEHHSI pilieHb, i a0o Oe3IisIbHOCTI MpH-
BaTHOTO BUKOHABIS, JlucHuIuiiHapHa KOMicCist
BIJIKJIa/Ia€ PO3IVIS IILOTO MOJIAHHS 10 HAaOpaHHS
3aKOHHOI CHJIU CYIOBUM DIIICHHSM 32 Pe3yJIbTa-
TaMH PO3IVISAY TaKOl CKapTH.
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Orxe, 3 anamizy cr. 34 3akoHy BOayaeThbCs,
[0 MHCHMOBI 3BEPHEHHS yYaCHHKIB BUKOHAB-
YOro MpoOBAKEHHS LI0/I0 pillleHsb, il abo Ge3-
JISITBHOCTI MPUBATHOTO BUKOHABIISI CIIPSIMOBaH1
Ha KOHCTATaIlil0 MOPYIICHHS HUM YHHHOTO 3aKO0-
HOJIaBCTBAa YW BUMHEHHS HENPaBOMIpPHHUX i,
y Mexax yoro MinicrepcTBoM tocTuuii Ykpa-
iHM BCTAHOBJIIOETHCA HASBHICTH a00 BIACYT-
HICTh O3HAK JAMCLUIUIIHAPHOTO MPOCTYIKY Ta,
SIK HACIIJIOK, Y pa3l HEOOX1JHOCTI MOPYUTY€EThCS
MUTAHHS PO MPUTATHEHHS HOTO 10 AWCIIMILII-
HapHOI BiJAMOBIAAIBHOCTI.

Takox, BUXOOIYM 3 TEPENiKy IUCIHILTIHAP-
HUX TIPOCTYIKIB MPUBATHOTO BUKOHABII (SKUMH
€: 1) ¢daxkt 3alHATTA IISUIBHICTIO, HECYMICHOIO
3 JSUTBHICTIO TPUBATHOTO BUKOHABIIA, 2) TOPY-
HIEHHS TpaBUI MPOoQeciiiHOi eTUKU MPUBATHOTO
BUKOHABIIS; 3) pO3ToJIOmIEHHS mpodeciitHol
TaeMHHUIII a00 BUMHEHHS i, 110 MPU3BETH 10 il
po3sroJionieHHs; 4) HEBUKOHAHHS a00 HEHAJICKHE
BUKOHAHHS CBOiX OOOB’SI3KiB; 5) HEBUKOHAHHS
craryTy Acorriaiii MpruBaTHUX BUKOHABINB YKpa-
iHu, pimeHs Pagy npuBaTHUX BUKOHABIIB YKpa-
iHM Ta 3’134y NMpPHUBATHUX BHUKOHABIIB YKpaiHH),
MOXKHA 3pOOUTH BHUCHOBOK, IO OCKApKEHHS JI0
CYIy CTOCYETHCSI CaMme MpOIECyalIbHUX aCIICKTIB
MPUMYCOBOTO BHKOHAHHS BHUKOHABYOTO JIOKY-
MEHTA, TO1 SIK IPeAMET po3isiy MiHICTEPCTBOM
focTuIlii  YKpaiHH CTaHOBUTH O€3MOCEePeHBO
HCHAJIG)KHE BUKOHAHHS TIPHUBAaTHAM BHKOHAB-
[IEM CBOiX MOBHOBa)XE€Hb, NPU IIbOMY HASBHICTb
3JIOBKMBaHb 3 MOro 60ky. BUCHOBOK 13 mpuBOIY
Toro, mo MiHicTepcTBO focTHIii YKpaiHu Hali-
JICHE TIOBHOBKCHHSIMH 3/[IICHEHHST KOHTPOITIO 32
JISUTBHICTIO TIPUBATHOTO BUKOHABIIS HA TIiJICTaBl
MICEMOBHX 3BEPHEHb YYACHUKIB BHKOHABUYOTO
MPOBAKCHHS 100 PillieHb, Al a00 Oe3misiib-
HOCTI NMPHUBATHOTO BUKOHABII, OJJHAK JIMIIE THX,
K1 HE CTOCYIOThCS TIPOIIECY BUKOHAHHSI CY/IOBOTO
PIIICHHS, TPOSIBIISIETHCS 1 B CYHOBIA MPaKTHUIl
Ta MIATPUMYETHCS CHIIBHOTOIO MPUBATHUX BUKO-
HaBIIIB 1 B IIUIOMY 3BOJIUTKLCS JI0 TOTO, IO KOH-
TPOJIb HE MOXE MIIMIHATH BCTAHOBJICHUI 3aKo-
HOM TIOPSIIOK PO3TIISALY CKapr Ha PillieHHs, JTii 41
0e3MisUTbHICTh TPUBATHOTO BUKOHABIISI CTOCOBHO
BUKOHAHHSI CYJIOBOTO PillICHHSI.
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Ha  oOrpyHTyBaHHs  MOXHA  HaBECTH
cT. 36 3akoHy, B AKI CaMOCTIHOTO 3HAYCHHS
HAJaHO OCKap>KeHHIO pIllleHb, i Ta Oe3isib-
HOCTI IPUBATHOTO BUKOHABIISI BXKE IIIJITXOM 3BEp-
HEHHSI /IO Cy[dy i3 BHUMOTOIO IPO TMOHOBJICHHS
1 3aXMCT MOPYLIEHUX MPUBATHUM BUKOHABLIEM
IIpaB y BHM3HaueHOMy CT. 74 3akoHy YKpaiHu
«ITpo BuKOHaBYE MTPOBAKEHHS» MOPAIKY. [IpoTe
BapTO 3ayBa)XUTH, II0 JAHOIO HOPMOIO HapiBHI
31 3BEPHEHHSAM [0 Cydy JIOIyCKAa€eThCsl OCKap-
KEHHS pillleHb, A1 0e3AisTbHOCTI JepKABHOTO
BHKOHABIISI 1 B aJMIHICTPAaTUBHOMY TMOPSAKY
70 HauaJbHHUKA BIAJLTY, SKOMY O€3MocCepenHbo
T ITOPSIIKOBAHUM JIEPKABHUM BUKOHABEIh, ajie
TUIBKM CTATYBadeM Ta IHIIUMHU YYaCHUKAMHU
BUKOHABYOTO MPOBAKEHHS (32 BUKIIIOYEHHSIM
OOp)KHHMKA 3 ONISAAY HAa MOXIIMBI MaHIITJISLi{
UM TIPABOM 13 HOTO OOKY).

OckinbKkH JIep)KaBHUM BUKOHABEIb MPSIMO
TIITOPSIIKOBAaHUM Ha4YaIbHUKY BIJUILTY, a HOTO
OKpeMi il moTpeOyTh MOTOIKEHHS HadalbHU-
KOM, SIKH{ Ma€ MpaBo B pasl, SIKII0 BOHU CyIepe-
4aTh BUMOTAM 3aKOHY, CBO€IO TTOCTAHOBOIO CKa-
CyBaTH MOCTAHOBY a00 IHIIWN MPOIECyaTbHHUMA
JOKyMEHT (abo iX 4acTuHy), BUHECEHI y BUKO-
HABYOMY ITPOBAJKEHHI JIep>KaBHUM BUKOHABILIEM,
3000B’s3aTH JEPKABHOTO BUKOHABIISI MPOBECTH
BHKOHABYI1 JIii B MOPSAKY, BCTAHOBJICHOMY 3aKO-
HOM, TIO € MPOSIBOM aJIETEPHATHBHOCTI CYJ0BOTO
KOHTPOJTIO B JJaHOMYy BHUMaaky'’. Hatomicts npu-
BaTHUI BUKOHABEIb Ji€ CaMOCTIMHO (Ha Biac-
HUN PO3CY/l B M&XaxX MPaBOBOTO IOJIs), a BIITaK
npsMo y cT. 74 3akony Ykpainu «IIpo Bukonasye
MIPOBA/KEHHS» MOYKJIUBICTh aJMiHICTPATUBHOTO
OCKap>KeHHS He rependayeHa Iij] 9ac BUKOHAHHS
pIlIEHHSI IPUBATHUM BUKOHABIIEM, ITIO0 CBITYUTH
po Te, L0 OCKapXEHHs pillleHb, i unu Oe3-
JISTTBHOCTI TIPUBATHOTO BHWKOHABIST MOMKIIUBO
BUKIIIOYHO B CyIOBOMY TMOPSAKY, a 3BEPHEHHS
10 MiHicTepcTBa I0CTHIIT YKpaiHU CIYTY€E MpH-
BOJIOM JIJIsl IPUTSITHEHHS MOTO 70 ITUCIUILTIHAP-
HO1 BIJMOBIJATBHOCTI 32 BUYMHEHHH MPOCTYIIOK
4yepe3 3aCTOCYBaHHS BiJIMOBIAHOTO AMCIIMILII-

10 Xorunuceka 0O.3. OOGOB'S3KOBICTH CYIOBHX PpIIICHB SIK

KOHCTHTYIIIHA 3acajia CyJIOYMHCTBA YKpaiHW @ JIUC... KaH]I.
topun. Hayk: 12.00.10; Axanemist agBokatypu Ykpainu. Kuis,
2006. C. 154.
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HApHOTO CTSATHEHHA 1 MA€ BUKJIIOYHO CAHKIIIO-
HYIOYHI TI0 BiJJHOIICHHIO JI0 TIPUBATHOTO BUKO-
HABIIS XapakKTep.

Sx crnpaBeqIMBO BIAMIYAIOTh aBTOPHUTETHI
MPAaBHUKH, CYJOBHA KOHTPOIb € BaKIMBOIO
KOHCTUTYLIMHOIO  TapaHTi€l0  3a0e3nedeHHs
000B’A3KOBOCTI Cy/0BOro pimeHHs. Lle o3Hauae,
10 Take pileHHs OyJae BUKOHAHO CBO€YacHO (y
PO3YMHI CTPOKH), HAJEKHUM 4uHOM (y cmociO,
BU3HAUCHUH CY/IOM) Ta B TIOBHOMY 00Cs31 (BIJI-
MOBIJTHO 10 TPUIKCIB PE30JIOTHBHOI Ta MOTHU-
BYyBaJIbHOI YAaCTHUHU PIIIEHHS). A TIOCHICHHS
CYIOBOTO KOHTPOJIO 32 BHUKOHAHHSM CYIOBUX
pillieHb Ta HAAUICHHS Cy/y 13 IIEI0 METOIO Tpa-
BOM HAKJIaJaTH mTpadHi CAaHKIII € 3aX00M IS
3a0e3MNeueHHs] KOHCTUTYIIIHHOTO TIpaBa Tpoma-
JISTH Ha CYIOBMIA 3axHCT'!, TOMy MijMiHa TaKoi
(GhopMH KOHTPOJIIO 1HIIOO HENTPUIHATHA.

Bucnoskn

I3 cucreMHOrO TIIyMaueHHs OKPECICHUX HaMU
BUIIIE TIOJIO’KEHB 1010 KOHTPOJIO 32 BUKOHAHHSIM
CY/IOBUX pIIICHb Ta PIlICHb 1HIUX OpraHiB yoOa-
Ya€eThCs, 0 OCKApXKEHHs pillieHb, A1l uu Oe3i-
SUTBHOCT1 TIPUBATHUX BUKOHABIIB 13 BHUKOHAHHSI
CYJIOBHIX PIIlIEHb € MOXJIMBUM BHKIIFOYHO JI0 CY/Y.
Ct. 129-1 Koncturymii Ykpainu npsiMmo BU3HAYAE
JIOMyCTUMOTO Cy0’€KTa KOHTPOJIO 32 BHKOHAH-
HSIM CyZIOBOTO pimeHHs. HatomicTsh, po3misigaroun
CKapru Ha JISUIbHICTh BUKOHABIS 3 BUKOHAHHS
CY/IOBHMX pIIIEHb Ta BHOCSYM MofaHHA A0 Jluc-
[UIUTIHAPHOT KOMicli TIPUBAaTHUX BUKOHABIIIB
MinicTepcTBO IOCTHINT YKpaiHM y IUMX IOJaH-
HSX, @ TaKOXK JlMCIMIUTIHApHA KOMICiS IPUBATHUX
BUKOHABI[IB y CBOiX PIIIEHHAX POOJIATH BHCHO-
BOK IIPO HE3aKOHHICTh IMPOLECYyaJbHUX PIlICHB,
Jiii a00 Oe3isUTbHOCTI MPUBATHUX BUKOHABIIIB 13
BUKOHAHHSI CYIOBHUX PIllIeHb, 110 € BUKIIOYHUM
MMOBHOBKEHHAM CYy ITiJl 4ac 3IIACHEHHS HUM

" Sy bepuastok KoHcrurymiiini rapasTii peaizamii
B YKpaiHi NpHUHIUITY 000B’SI3KOBOCTI CYJ0BOTO pillicHHS (Ha
NpUKJIAAl BUPIMIEHHs MyOnigHo-npaBoBux cmopiB). URL :
https://sud.ua/ru/news/blog/188062-konstitutsiyni-garantiyi-
realizatsiyi-v-ukrayini-printsipu-obovyazkovosti-sudovogo-
rishennya-na-prikladi-virishennya-publichno-pravovikh
sporiv?fbclid=IwAR1jYSHaFmKfaFAvq D9hN5Ma
h0emV9OFP_zl0d-4M63T141gDkjsGyTtc.
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CYIOBOTO KOHTPOJIFO 32 BHUKOHAHHSM CYIOBOTO
pIIICHHS, a/Ke BKa3aHiI OpraHy MMOBUHHI MEpeBi-
PATH Taki 3BEPHEHHS JIMIIE HA MPEIMET HAsSBHO-
CTl O3HaK JUCIMIUTIHAPHOTO MPOCTYIKY. 32 TAKUX
yMOB yOa4daeTbcs MOpYyLIEHHS MIiHICTepCTBOM
roctullii Ykpainu ta J{McuuIuiiHapHOK KOMICIERO
NPUBaTHUX BUKOHABLIB MoJokeHb cT. 19 Kon-
CTUTYIIT YKpaiHW, BIJMOBIHO JO SIKOi OpraHu
JepKaBHOT BIQJAM Ta OPraHU MiCIIEBOTO CaMo-
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BPSIIyBaHHS, iXHI MMOCAJ0BI 0coOM 3000B's3aHi
JISITH JIMIIE Ha IIiJCTaBl, B Me)KaX IOBHOBAXKCHb
Ta y crocid, mo mnepeadadeni Koncruryuiero
Ta 3aKkoHaMu YKpainu, Ta cT. 124 Koucturymii
VYKpainu, ska BU3Ha4ae, 10 MPaBoOCyAIs B YKpaiHi
3MIACHIOIOTh BHKJIFOUHO CYIH 1 IO JIeJIeTyBaHHSI
(byHKIIIH Cy/IiB, @ TAKOXK MPUBIACHEHHS IIUX (yHK-
i{ IHITUMHU OpTaHAMHM YU TTOCATOBUMH 0COOaMH
HE JIOMYCKAIOTHCS.
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Tax dispute in system of public legal disputes: legal nature, notion, content
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Attorney,

Postgraduate Student at the Department of the Administrative and Customs Law
University of Customs and Finance, Ukraine

The author investigates the tendencies of development and present-day view of the tax dispute
in system of public legal disputes. In his opinion, for development of theoretical and practical
fundamentals of the tax dispute investigation, it is important to formulate the conceptual construct
definitions. And though the tax disputes are the common phenomenon in the modern society, a notion
of “tax dispute” can hardly be referred to a clearly defined legal category. By giving a notion of the tax
dispute the author proceeds from various sources for this definition: current law of Ukraine, established
law enforcement practice, provisions of the law theories and doctrines.

The present tax law of Ukraine does not provide definition of the tax dispute. However,
notwithstanding the absence of the legislative regulation of the tax dispute notion, the tax law
of Ukraine expressly establishes the procedure for resolution of the tax disputes by giving the tax
payers the right to dispute resolutions, actions (omissions) of the tax authorities (officers) through
the administrative or judicial procedure.

And though in sources of the juridical literature there are practically no substantial discrepancies
in interpretation of the tax dispute, the author considers it reasonable to include the “tax dispute”
notion to the tax law of Ukraine. In our opinion, formation of the conceptual construct in such a way
will allow deeper scientific investigating and defining the ways of improvement of the legal rules in
case the juridical conflicts or gaps in legal regulation of the social relations are found, and promote
development of the system for alternative resolution of the tax disputes. It is particularly the reasonably
formulated definition that allows us to disclose essence of the notion that is under determination
and distinguish it from the allied legal phenomena.

Introduction

Importance of the taxation processes provides
for both mechanisms that induce the participants
of relations to observe certain instructions, direct
them to positive behaviour and compliance with
certain prescriptions of the tax legal regulations,
and existence of individual disputable issues.
For the development of theoretical and practical
fundamentals of investigating the tax dispute
categories and development of the system for
alternative resolution of the tax disputes, it is
important to formulate definitions of the conceptual
construct. And though the tax disputes are
the common phenomenon in the modern society,
a notion of “tax dispute” can hardly be referred to
a clearly defined legal category. The tax dispute
represents the political, socio-cultural, economic,
judicial and procedural phenomena. In this context,
by giving a notion of the tax dispute it is necessary
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to proceed from various sources for this definition:
current law, established law enforcement practice,
provisions of the law theories and doctrines.

Thus, in view of the above, the purpose
of this article is to attempt to propose its own
definition of the term ‘“tax dispute” in view
of existing scientific approaches and taking into
account law enforcement practice.

Presentation of basic material
Firstly it was proposed to consider the legal

dispute as an independent juridical construction
by I[.H. Pobirchenko' and I.M. Zaitsev?,

I XossiictBennas fopucaukiums [Tekcr] : obmiee yuenue /

WN.T. ITo6upuenko. Kues : PUO MBJ] YCCP, 1973. C. 6.

2 Baiines .M. Crpykrypa criopa o npase. Bonpocwsl meo-
puu OXpaHumenbHulX NPAgoOMHOWEHUL © MaTepHabl Hayd.
koH(®. / [penkon.: B.B. Byraes, .M. 3aiines, E.A. Kpare-
HUHHUKOB ; 0TB. pen. B.H. Ilporacos]. fpocnasns : U3a-Bo
SIpocnas yu-ta, 1991. C. 23.
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who determined general features of this
construction in their works. According to
the classic definition of this term, a dispute
or conflict (from the Latin conflictus: strike
together) — is a strike of opposite interests,
views.? But not all authors equate the notions
of “conflict” and “dispute”, and some of them,
for example O.I. Belova thinks that the Soviet
jurisprudence term of “dispute” is in dire need
of replacement into the Ukrainian synonym
of “controversy” (or “conflict” ).*

It should be noted that among the law
scholars there is no yet the clear understanding
of correlation between the Ilegal dispute
and juridical conflict. Some authors consider
these notions synonymous. To the opinion
of V.M. Kudriavtsev, the juridical conflict — is
a conflict where a dispute in one or another
way is connected with legal relations’, thereby
the dispute and conflict are equated. In similar
way, the legislator in the draft Law on mediation
No 3504 0fMay 19,2020, adopted by Verkhovna
Rada of Ukraine in the first reading on July 15,
2020 in determining the legal framework
and procedure for mediation in Ukraine uses
the construction of both terms dispute (conflict)
or conflict (dispute).

Other scholars indicate that the legal dispute —
is not a sort of the one party’s dissatisfaction
with the actions of another party to legal
relations, but the official filing the claim (suit)
to the state authority or officer which are
entitled to consider such dispute’; it is a certain
form of representation and development

3 Kunimosa I'II. ¥Opumuunuii koHQUIKT: mpUYMHK 1 CyT-

HICTb. Bicnuk Axademii npagosux nayk. 2002. Ne 1. C. 99-105.
4 Benosa O.l. AamiHicTpaTHBHE CYTOYHHCTBO SIK CTaH-
gapt €C 1 KII04OBHIl e€leMeHT NpaBoBOi YKpaiHCHKOL
nepxxaBu. Aominicmpamusre npaso i npoyec. 2014. Ne 2.
C. 190.

5 HOpuanueckas xoudmukronorus [Tekct] / O.B. Boiikos
[n mp.] ; orB.pen. B.H. Kynpssues ; PAH, Llentp xoH(nuk-
TOJIOTHYECKUX UccienoBannii. Mockasa : [0.8.], 1995. C. 15.

¢ Tlpoekt 3akony mpo memiamito Ne 3504 Bix 19.05.2020.
URL : http://w1.cl.rada.gov.ua/pls/zweb2/webproc34?id=&p
f3511=68877&pf35401=527488.

7 Ocamgunit A.1O. ITyOmiuHO-NIpaBOBHUIA CIIp SK MpexMeT

aIIMIHICTPaTUBHOTO CyIOUMHCTBA. Haykosi npayi Odecvkoi

Hayionanvrol opuduunoi akademii. 2005. T. 4. C. 188.
8 Marsiituyk B.K. Kogekc aamMiHiCTpaTHBHOTO CYIOUYHHCTBA
Vkpainu : Hayk.-pakT. komeHT. Kuis : KHT, 2007. C. 124.
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stage of the conflict which was initial to the
dispute’.

In other words, in distinguishing such notions
the investigators point out that the conflict arises
and develops at the pre-trial stage whereas
at the stage of a person’s applying to a court it
becomesthedispute.Inthesamemanner,inthedraft
Law on mediation No 2425a of June 26, 2013 it
was proposed to consider a dispute as a conflict
referred to consideration of the competent body
authorised by the law. For this purpose, the draft
authors proposed to understand the conflict as
controversies, opposition of the parties’ interests,
different position of two or more subjects of legal
relations which may result in the moral and/or
material damage to one or both parties. Further
such construct of defining the conflict (dispute)
was borrowed by the Ministry of social policy
of Ukraine in adoption of the State standard
of social service of mediation''.

In the opinion of D.M. Tsvira, it is exactly
the referring of the conflict situation into the legal
procedure frames that leads to recognition of such
dispute to be a tax dispute'>. In this regard,
A.F. Mescheriakova notices that the tax dispute —
is a structurally complicated phenomenon that
acquires material, law and procedural significance
upon the claimant’s application to a court'.

It is hard to disagree that from the standpoint
of conflictology a dispute is one of the conflict
development stages and from the juridical
point of view — it is the one of the juridical

% Kysb6arapos A.H. JlocyneOHbIi MOPSIIOK YPETYITHPOBAHUS

KOH()JIMKTOB 4aCTHOIPABOBOTO XapaKTepa KaK OJWH W3 Ipa-
BOBBIX MEXaHU3MOB B BBISIBJICHUH JICHCTBUTEIILHOCTH CIIOPA.
Apbumpascnuiii u epascoanckuil npoyecc. 2005. Ne 12. C. 16.
10 TIpoext 3akony mpo Memiarmito Ne 2425a Bix 26.06.2013.
URL : http://w1.cl.rada.gov.ua/pls/zweb2/webproc34?id=&p
f3511=47637&pf35401=268054.

1" TIpo 3arBepmxkeHHS JIep:KaBHOTO CTaHIAPTy COLalb-
HOI MOCIYrH TMOCepenHuITBa (Memianii): MiHCOUMOMTHKN
Vkpainu; Hakas, Crannapr, [Tnan [...] Bixg 17.08.2016 Ne §92.
Penakuis Big 13.10.2017. URL : https://zakon.rada.gov.ua/
laws/show/z1243-16#Text.

12 IIsipa JI.M. ITomaTkoBHiA CIip SIK Pi3HOBHUT MyOIiYHO-TIpa-
BOBOTO cmopy. llepswiii He3agucumvlii HAY4YHbIN BECHUK.
2016. Ne 7. C. 136.

13 MemiepsikoBa A.®D. Hanorosblie criopsl B pakTHKe apOw-
TPaXKHBIX CY/IOB: IPOOJIEMBI H ITyTH PEIIeHHUs. M36ecmiuis 6bic-
wiux yuebrnwvix 3aeedenuti. [losonicckuii pecuon. Obujecmeen-
Hole nayku. 2017. Ne 4. C. 46.

99



Sokolov Andrii

conflict stages. Therefore, with regard to
relation of the “conflict” and “dispute” notions,
the “conflict” — is wider than the “dispute”. In
this case, one should proceed from the fact that
any dispute is based on a conflict but not every
conflict contains the dispute in its juridical sense.
In other words, a conflict not resolved in due time
develops into a dispute.

To the opinion of L.O. Hros, the conflict
between the subjects who are the subordinate
and superior, can not be referred to as the dispute
in the whole as the etymological meaning
of this word contemplates only the legally equal
subjects'*. Similarly, O.V. Domin indicates that
in process of realisation of the administrative
body competence no dispute may arise as
the administrative body acts not within
the juridical process but within its functional
procedure’®. A.O. Ostroumov, on the contrary,
considers that the character of the governmental,
administrative, financial, tax and other legal
relations of the regulatory and legal nature by no
means excludes a dispute on the right in legal suits
arisen out of these relations, and the character
of the material legal relation determines a form
of the process within which they are considered
but does not determine the disputability or
indisputability of the legal proceedings'®.

It is interesting the thesis of Bozhenko N.V.
that the administrative dispute arising out
of the relations of unequal, not identical
position of the parties is developed between
the equal subjects as the authority influence
is absent!. In the administrative dispute,
the authority realises not the powers but also
rights and duties vested in the other party —

4 Tpock JL.A. I'paxkaanckoe U apOUTPAKHOE MIPOLECCYallb-

HOE MPaBO — B3aMMOCBSI3b C MaTepUaIbHBIM IpaBoM [ Tekcr] ;
XabapoBckasi roc. akaaeMusi SJKOHOMUKH U nipasa. FOpuauye-
ckuil (axynsreT. BraguBocTtok : M3narensctBo JlanbHeBO-
CTOYHOrO yHuBepcurera, 1997. C. 32.

5 Jlemun A.A. AIMUHHCTPATHBHBIN MPOIECC B PA3BHBAIO-
mmxces crpanax : yde0. moco0. ; orB. pen. H.A. Kydaxora.
Mocksa : M3a-Bo YIH, 1980. C. 37-38.

16 OctpoymoB A.A. OnpejiesiecHue CTOPOH B HAJIOTOBBIX CIIO-
pax. LexRussica. 2004. Ne 1. C. 287-297.

17 Bokenko H.B. TTOHATTS Ta 03HaKK aaMiHiCTPAaTHBHO-TIPa-
BOBOTO CIIOPY. AKMyanbHi npobiemu 8imyusHsAHOL 10pucnpy-
Odenyii. 2017. Ne 1. C. 70
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a citizen meaning that the rights and duties
represented in formulation, substantiation
and proving his/her claims and objections.
The legal equality of a citizen and executive
authority as the subjects of the administrative
dispute has theoretical and regulatory legal
grounds. The conceptual settings of the law-
governed state provides for the equality of state
power, citizen and society, specifically their
legal equality before the law and court
as the basis of the dispute. To this effect,
the state acts as a law subject that is vested
with the specific power authorities restricted
by the rights of other subjects. In case
of unlawful use of such authorities resulted
in violation of subjective rights, the dispute
on the administrative (public) right may arise
between them. In the same way, Yu.M. Koslov
asserted that we can speak about the equality
of the dispute participants only in case the latter
is resolved by the third party.'® In other words,
the inequality of the parties to the material
legal relations is removed by the procedural
relations.

Therealsointeresting the opinion of H.Y. Tkach
who points out that the administrative
and law conflict develops into the administrative
and law dispute only if the citizen (legal entity)
understands that external behaviour of the state
authority subjects represented in legal acts,
other acts or omissions directed against it
creates impediments to satisfaction of its
legal rights and interests. Such understanding
induces a person to file the official application
(administrative claim) to the administrative court
authorised to resolve such dispute and intervene
in confrontation of the legal positions'.

We  consider relevant the  remark
of Z.H. Litvinenko®, to the opinion of whom

18 Kozmo HO.M. AIMHHHCTpaTHBHbBIE HPABOOTHOIICHHUSI

[Texct]. Mockaa : FOpua. nur., 1976. C. 104.

19 Tkaa [I. TIoHATTS Ta mpHpoaa agMiHiCTPaTHBHO-TIPABO-
BOTO criopy. Bicuux Jlvgiecvkoco ynisepcumemy. Cepis opu-
ouuna. 2006. Bur. 43. C. 153-157.

20 Jlureunenko 3.I. TloHsTHE W MpUpOIA HAIOTOBBIX CIIO-
poB. Texcm nayunou cmamou no cneyuanvhocmu « Ipagoy.
URL https://cyberleninka.ru/article/n/ponyatie-i-priroda-
nalogovyh-sporov/pdf.
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the tax dispute as well as the administrative
and law dispute takes place within the legal
relations arisen out of the governing activity
of the competent authority that exercises
executive functions. In connection with this
the mentioned approaches to the disclosure
of the notion of “administrative and law dispute”
may be applied to the same extent, with one or
another exclusions, to investigation of the notion
of the “tax dispute”.

In turn, the scientific works investigating
the nature of occurrence and ways of resolution
of the tax conflicts propose the different
interpretations of the tax dispute and related
procedures. For this purpose in most cases the tax
dispute is considered by scholars as a conflict
situation that arises out of the tax legal relations
between the tax payers and tax authority on
collecting taxes and duties.

In the widest understanding, to the opinion
of V.N. Nazarov, the tax disputes should be
considered as a sort of economic disputes, which
arise out of the administrative legal relations. At
the same time, as the scholar thinks, itis the judicial
situation, in the base of which the controversies
between taxable persons and other participants
of the tax legal relations on the one part and state
authorities and their officers — on another, which
arise with regard to correctness of applying
the tax law provisions.?!

Following this approach, S.V. Ovsiannikov,*
N.V. Larina® define the “tax dispute” as
a juridical dispute that is resolved by a competent
state authority in manner prescribed by the law,
between the state on the one part and other
participants of the tax legal relations — on another
one, connected with accrual and payment of taxes.

2" Hasapos B.K. K Bompocy o aebpunuimy u kiaccuduxa-

LUU CIIOPOB, BO3HUKAIOIIMX B CBSI3M C B3MMAaHHMEM HAJIOTOB
u ciopoB. Punancosoe npaso. 2007. Ne 10. C. 26-28.

22 OscstnaukoB A.A. COBEpIIEHCTBOBAHKE OTICIbHBIX 3Je-
MEHTOB HAJIOTOBOH cHcTeMbI Poccnu Kak (hakTop SKOHOMHUUE-
CKOTO Pa3BUTHS XO3SMCTBYIOIINX CyOBEKTOB : AUCC. ... KaHJI.
topua. Hayk : 12.00.14 / MockoBckasi rocyaapcTBeHHas 10pH-
nurueckas akazemusi. Mocksa, 2004. 189 c.

2 Jlapuna JI. Bb. HamorooGioxeHne COLHMAIBHO OPUCH-
TUPOBAHHBIX OPTaHU3alM @ JUCC. ... KaH/A. SKOHOM. HayK :
08.00.10 / Poccuiickuii ynuBepcuteT koonepaunu. Mocksa,
2007. 188 c.
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In addition, there is a conceptual approach
that is quite spread in a modern law doctrine
within which the legal dispute is considered
through the ‘“controversy” category. So,
D.B. Oriekhalashvili represents the tax dispute as
the controversy between the participants of legal
relations connected with accrual and payment
of taxes in relation to mutual rights and duties
and conditions of their realisation referred to
a consideration of the competent jurisdictional
authority, that requires to be resolved based
on legal assessment of the conditional rights
of the parties and review of legality of the actions
of the authorised subject®.

Based on differentiation of the primary
and secondary signs of the tax disputes,
O.I. Pavlus understands the tax dispute as
a system of complex legal relations caused by
controversies in positions of the supervisory
bodies and tax payers in relation to their mutual
rights and duties in applying the tax law which
are to be resolved through the administrative
and/or judicial procedure®. In this regard,
N.L. Bartunaieva defines the tax dispute as
aconflictnotresolvedthroughtheadministrative
procedure between the tax authority and tax
payer with regard to scope of the tax rights
and duties for the specified period by taxation
types, application of tax law provisions
and establishment of the actual circumstances
and is subject to resolution through a procedure
established by the procedural law?.

O.V. Borisova determines the tax dispute
as a juridical dispute between the state
and tax payers on issues of tax law, event or tax
procedure that is considered by the competent

2 OpaxenamBuiu  J[.b.  TloHsiTHe HAOTOBBIX  CIIOPOB

W OTIeJIbHBIC HalpaBJeHUs WX paspenieHus B Poccuiickoit
denepanyu : AuCC ... Kav. opu. Hayk : 12.00.14 / MockoBc-
Kuil ryMaHuTapHii yHuBepcuTeT. Mocksa, 2004. 185 c.

% Tlaenyce O.I. OprauizamiiiHo-npaBoBe 3a0e3MeYeHHs BUPi-
IICHHS TIOJATKOBUX CIOPiB B YKpaiHi : Marictepcbka podora /
TepHOMINBCHKUIT HAIIIOHAILHII eKOHOMIYHUI YHIBepcuTeT. Tep-
Honib, 2017. C. 21. URL : http://dspace.wunu.edu.ua/bitstream
/316497/16495/1/%d0%91%d0%b0%d0%b2%d0%bb%d1%83
%d1%81%d1%8¢%20%d0%9e.%d0%86..pdf.

% TlepsoimoB E.A., A6pamsua JI.C. K Bompocy o moHATHH
HAJIOTOBOTO CHOpa. JIeHUHepaOCKutl 10puOUdecKull HCypHal.
2015. Ne 1. C. 187.
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state authorities®’. Alternatively, S.V. Mironova
assumes the tax dispute may be resolved not only
by the competent jurisdictional authority but also
by the agreement of the parties?.

Somewhat different is the approach
of S.V. Kitsenko, according to whom the tax
dispute is a specific tax legal relation (material
and protective by its nature) that arises at least
between two subjects of the tax legal relations
with regard to controversies on the own rights
and duties and lawfulness of the regulatory acts
adopted by the supervisory (tax or customs)
bodies®”. In this aspect the controversies are
considered by the scholar as certain actual
actions of the parties to the tax dispute (in form
of claims and objections) by which the right
of each to protect own rights and lawful interests
is realized.

Alongside this, O.Ye. Yehorov*, on a basis
of the analysis of the American law doctrine
proposes to consider the tax dispute as a procedural
phenomenon with a help of “content” and “form”
categories. It allowed the scholar to define the tax
dispute as a legal dispute between the subjects
of the tax legal relations with regard to exercise
of rights and fulfilment of duties envisaged by
the tax law that is characterised by the established
procedure for its resolution. The proposed
definition, to the scholar’s opinion, enable inter
alia to distinguish the tax disputes from the civil
law and administrative law disputes.

As a rule, the tax disputes arise in connection
with the opinion formed to the either party
to the certain tax legal relation that its right
and lawful interests are violated or restricted

27 Bopucosa O.B. IIpaBoBbie TO3UIMH KOHCTHTYIIHOHHOTO

Cyna Poccwuiickoit deneparuu mo HaJIOTOBBIM CIIOPaM : aBTO-
ped. muc. ... kaua. ropua. Hayk : 12.00.02, 12.00.14. Mockaa,
2007. C. 11.

% MuponoBa C.M. MexaHW3M pa3perieHuss HAJIOTOBBIX
ciopoB B Poccuiickoit ®Penepaunn ((HHUHAHCOBO-IIPABOBOM
acrekr) : aBroped. auc. ... ropua. Hayk : 12.00.14. Boaro-
rpan, 2006. C. 14.

? Kinenko B.C. IlpaBoBa mpupoma TMOIaTKOBHX CIODIB
B YkpaiHi : aBToped. Auc. ... KaHa. opui. Hayk : 12.00.07.
Oneca, 2010. C. 9.

3 EropoB A.A. WHCTUTYUHOHAIILHO-TIPABOBON MEXaHH3M
paccMOTPEHUsI HAJIOTOBBIX cOpoB B COSMTMHEHHBIX IITATax
AMmepuku : aBroped. AWC. ... KaHI. opul. Hayk :12.00.14.
Mockaa, 2013. C. 14.
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by the other party. The need to protect rights
and lawful interests arises due to violation
of these rights, their abuse, or non-fulfilment
of the juridical duties etc.

In this regard, we consider reasonable
the remark of D.A. Shynkariuk®, who in
stating his standpoint indicates that the tax
dispute is a controversy that occurs based on
specific juridical facts between a tax payer (tax
agent) and authorised state body with regard to
consideration of lawfulness of non-regulatory
legal acts, resolution or action (omission)
of the last.

As we see, in defining the tax dispute most
scholars considers it through the notions
of “disagreement”, ‘“controversy” or analyse
the dynamic aspect of this definition in the context
of the established practice of its resolution by
the competent state (jurisdictional) authorities.
Instead of this, there are some scholars who
propose to define the tax dispute with account
of the potential development of new means
and ways of resolution of the tax conflicts. So,
for example, Ye.P. Yarmosh, in investigating
the issue of the pre-trial settlement of the tax
disputes in the Republic of Belarus, in view
of consistency of the interests of the state and tax
payers, has formulated the definition of the tax
dispute as an interaction between the state and tax
payers, other participants of the tax legal relations
on issue of resolving the conflict situations
connected with application of the tax law with
a purpose of the optimal modelling of the tax
legal reality*. In the opinion of the scholar, it is
unnecessary to make emphasise on resolution
of controversies arisen between the state and tax
payers by applying to the competent jurisdictional
authority as the disputes may be settled without
such application as well.

We consider such approach quite logical.
However, we think that the above definition may

3t MIumkaprox JI.A. JlocymeGHOE yperyaupoBaHHe HAJO-

TOBBIX CIIOPOB: (PMHAHCOBO-IIPABOBOC MCCIECJOBAHUE : aBTO-
ped. auc. ... kaua. opun. Hayk : 12.00.14. Omck, 2008. C. 7.
32 Spmomr E.II. locyneGHOE yperyiupoBaHHE HAIOTOBBIX
CIIOPOB: BOIPOCHI HAYYHOTO ompeneneHus. Becmuux Ilono-
yroeo eocydapcmeennozo yuusepcumema. Cepusi D. 2012.
Ne 13. C. 159.
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be applied only to the tax conflicts in context
of their resolution through the reconciliation
procedure. Otherwise, the conflict situation is
settled with a help of the technical and judicial
procedures specifically established by the law,
the whole set of which as a rule is represented
by the pre-trial or trial procedure for resolution
of the tax disputes. In this case, the parties do
not always try to reach the mutually acceptable
result with account of respect for the interests
of the counterparty.

Inouropinion, forpreparationofthe objectively
relevant  proposition of the conceptual
and regulatory legal model of the alternative
way of resolving the tax disputes in defining
the conceptual construct of definitions, it
is reasonable to base on the current tax
law of Ukraine, though it does not contain
the definition of the tax dispute but actually
distinguishes this category with a purpose to
resolve a wide range of the practical tasks.

So, in view of the proposed scientific
approaches and with account of the law
enforcement practice, the tax dispute hereby
is proposed to be considered as the public-law
dispute arisen between the tax authority (officer)
in performing its public authority’s governing
functions in sphere of collecting taxes and duties,
including for implementation of the vested
powers, and payer of taxes and duties (tax agent),
who expresses desire to realise his right to dispute
the resolution, actions (omissions) of the tax
authority through a procedure, established by
the law, in conditions of occurrence of the conflict
between them on issues of tax law application, in
order of effective protection of rights, freedoms
and interests.

Conclusions

In our opinion, the proposed definition
efficiently represents the main elements
of the judicial construct of the tax dispute:
parties to the tax dispute (participants of the tax
legal relations between which the tax dispute
may arise); subject matter of the tax dispute
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(represents determination of compliance with
the the tax law of the non-regulatory legal acts,
resolutions, actions or omissions of the dispute
parties); grounds for the tax dispute (restricted
group of the juridical facts with presence of which
the tax law associates a possibility of emergence,
change or termination of rights of the tax dispute
parties).

So, the parties to the tax dispute are represented
by: DPS (State Tax Service)*, with account of its
structured specialisation on the one part and tax
payer (other taxable person)**, on the other. In this
case, as reasonably noted by D.A. Shynkariuk®,
the existence of the tax dispute between two
equal subjects is quite doubtful.

The subject matter of the tax dispute is
associated with a different view of the taxable
person and tax authority of the content
and character of the taxable person’s fulfilment
of its obligation. In investigating the subject
matter of the tax disputes, V.V. Tylchyk
underlines that it is represented by the subjective
public rights and duties of the participants
of the tax legal relations. The significant
peculiarity of the tax dispute lies also in the fact
it may include both subjective public rights
(duties) and lawfulness of the non-regulatory
tax acts at the same time*®. Not only the violated
subjective right but also the legal interest may
be the object of protection.

For this purpose it should be noted that not
any dispute that arises for example between
the tax authority and tax payer is a tax dispute but
only that one that arises out of the tax relations
specified by the scope of application of the tax

3 TIpo 3aTBep/UKCHHs MOJOXEHb Npo JlepkaBHy mojar-

KoBy ciyxkOy VYkpainu Tta JlepkaBHy MHUTHY CILykOy
Vkpaiun: IloctanoBa KabGinery MinicTpiB Ykpainu Bix
06.03.2019 Ne 227. Penakuis Big 01.01.2021. URL : https://
zakon.rada.gov.ua/laws/show/227-2019-%D0%BF#Text.

3 TloparkoBuii KOJIEKC Vkpainu: 3aKkoH BIJ
02.12.2010 Ne 2755-VI. Penaxmis Bim 28.11.2020. URL :
https://zakon.rada.gov.ua/laws/show/2755-17.

35 JILA. Hluakapiok. O TOHATHH HATIOTOBOTO CTIOpa. BecmHuuk
Omckozo ynusepcumema. Cepust «IIpaso». 2007. Ne 2. C. 43.
3¢ Tumeuuk B.B. TIOHATTSA 1 CYTh MOXATKOBHX CIIOPIB MiX
opranamu Jlep»kaBHOT MOAATKOBOI CIYXOM Ta TJIaTHUKAMHU
noaarkiB. Yaconuc Kuiscokoeo yuisepcumenty npasa. 2010.
Ne3.C. 113.
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law*’. In other disputes which arise between
the tax authorities and tax payers the signs
of the tax disputes are absent. H.V. Petrova with
regard to distinctions between the tax disputes
emphases that the tax interests of the state
should not be considered in disputes connected
with bankruptcy, invalidity of agreements, non-
fulfilment of obligations by the related parties
under the civil law contracts. In practice, in her
conviction, there occurs a confusion in realising
by the tax authorities of interests of the state as
the owner and collector of taxes?®.

37 TlogatkoBuii KOJICKC VYkpainu 3aKkoH Bif

02.12.2010 Ne 2755-VI. Pepmakuis Bixm 28.11.2020.
URL : https://zakon.rada.gov.ua/laws/show/2755-17.

3 TlerpoBa I'B. Buasl HaJOTOBBIX CIIOPOB B CyIeOHOI
NpaKTUKe W TEHACHIIMU Pa3BUTHS MPABOBOTO PETYIHPOBa-
HUS HAJIOTOBBIX OTHOWIEHUH. Dunancosoe npaso. 2004. No 2.
C. 38.
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We think the grounds for the tax dispute are
the abuse of the tax authority of the vested right
and powers and/or non-fulfilment by the taxable
person of its tax obligation. In this case, as pointed
out by Ye.A. Usenko, it is important to take into
account that the dispute ground is not simply
actual presence of non-fulfilment of any element
of the tax obligation but such non-fulfilment that
leads to the unresolved conflict between the dispute
parties which is resulted from the different vision
of the tax authority and tax payer of the scope
of rights and duties of the latter or timeliness
of their fulfilment®. In other words, the tax dispute
arises out of the tax authority’s performance of its
public governing functions in sphere of collecting
taxes and duties and tax payer’s realised desire to
protect its rights, freedoms and interests.

3 Veenko €.A. TIpaBoBe peryirOoBaHHS IPOLEAYP BUPIILCHHS

MOJIATKOBUX criopiB: MoHorpadis. Xapkis : [Tpaso, 2011. C. 57.
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The article is devoted to theoretical and practical aspects of the content of the concepts of equality
and equality, their relationship. Found that “owelty” and “equality” are non-identical categories. Owelty
is an extremely complex and multifaceted phenomenon that can be considered in legal, economic,
political, philosophical, moral and other aspects. Equality is understood as inherent exclusively to
the legal field. Accordingly, owelty is a broader notion of equality and includes the latter. So, people
are not the same, but equal. The Basic Law itself does not exclude the possibility of occurrence
of inequality cases. Studied the norms of the Constitution of Ukraine, which gave the principle
of equality its proper place - made it the basis of the legal status of man and citizen.

In the opinion of the authors, based on the analysis of Art. 24 of the Constitution of Ukraine, other
norms of the Basic Law, we believe that the constitutionally enshrined principle of equality consists
of two elements: equality and equality before the law.

The principle of equality proclaimed by the Constitution of Ukraine contradicts any discrimination,
so it is sometimes called the principle of non-discrimination. Discrimination is always a violation
ofthe principle of equality, but not any deviation from equality is discrimination. Thus, the constitutional
principle of equality of man and citizen does not exclude the existence of special rights, benefits
and advantages for certain categories of persons. When considering the issue of equality, it is necessary
to take into account that it is primarily about the equality of persons belonging to one legal category.

Introduction

The concept of equality is getting deeper
into public consciousness, and currently it can
be stated without exaggeration that the state is
recognized as democratic only if it recognizes
the principle of equality in the relations between
people and nations and makes the necessary
efforts to implement it in practice’. Now,
the requirement of legal equality is the obligatory
constitutional principle of a democratic state.

There is no single understanding of the legal
nature of owelty and equality. Both of these
concepts are used in the Constitution of Ukraine.

' KpsutoB B.C. IlpoGieMsl paBHONpaBHs W PaBEHCTBA
B POCCHICKOM KOHCTHUTYLIMOHHOM IIpaBe. JKypHan poccutic-
xoeo npasa. 2002. Ne 11. C. 13.
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As A.M. Vasiliev noted that, while assessing
the role of legal concepts there is the question
on the forefront of how correctly, adequately
and objectively the knowledge of reality reflected
inthem?. So, both in the theoretical and in practical
terms, it is important to clarify the meaning
of the concepts of owelty and equality, their
interconnection.

Presenting main material
Under the definition of people owelty

V.O. Patiulin understands the actual presence
of identical (equal) social possibilities to meet

2 BacumbeB A.M. IlpaBoBbie Kareropuu. MeTOMONOTH-
YeCKUe AaCIeKThl pa3pabOTKH CUCTEMbl KaTerOpHi TeopHu
npaBa. Mocksa : FOpun. nur., 1976. C. 81.
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needs, realization of interests, achievement
of the goal. An equality, he noted, is a fixed
principle of owelty of citizens before the law,
which means legally fixed equality of opportunity,
and the lack of any restrictions (or, vice versa,
privileges) in the laws in relation to those or other
categories of citizens, according to one or another
socially significant feature (gender, nationality,
religion, etc.)’. L.LE. Farber considered the owelty
of rights and responsibilities in three aspects:
firstly, as a socio-economic category; secondly,
as the legal principle of all branches of law;
and thirdly, as separate types of rights for owelty.
In his opinion socio-economic owelty is legally
establishes in the equality of citizens, while
equality is a general principle for all branches
of law. L.E. Farber noted that the legal equality
includes owelty before the law and court, equal
right to apply to the court for the protection of their
rights, as well as equal rights and obligations in
the presence of the same circumstances (legal
facts) and legal conditions (legal personality)*.
M.P. Orzikh is convinced that the owelty
of people in the constitutional (legal) sense is,
first of all, equality, owelty of rights, equality
before the law, regardless of race, color, political,
religious views, sex, ethnic and social ancestry,
property status, place of residence , language, but
also from any other circumstances®.

M.S. Bondar considers the equality
of citizens more widely, as a kind of regime
of relations between person and citizen with
society and the state, which is characterized by
social aspects (achieved level of social owelty),
and the normative legal content (achieved level
oflegal owelty), namely, theregime of equality —is
the socio-legal category. In his opinion, the social
and legal regime of equality can be defined as
a special legal regime of relations between
person and citizen with a society and a state, that
operates on the basis of an optimal combination

> Tlarromun B.A. Tocymapcetso u aHocTs B CCCP (paBoBbIe

acreKThl B3auMooTHoleHni ). Mocksa : Hayka, 1974. C. 66.

4 ®apbep U.E. CBobozma u mpasa yenoBeka B COBETCKOM
rocynapctse. — Caparos: U3a-Bo Caparos. yu-ta, 1974. C. 72.
5> Opsux M. KoHcTHTynHMOHHas CcBOOOIa W PaBEHCTBO
moneit. FOpuouyeckuii secmuux. 1998. No 2. C. 48.
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of democratic values of freedom and owelty
with the use of legal stimulus (in the form
of privileges, compensations, encouragements,
privileges and restrictions) and creates favorable
conditions for meeting the needs of citizens in all
spheres of life®.

According to P.M. Rabinovich, equality
means sameness, namely, owelty of human rights
and citizenship for everyone. It is divided into
general social and legal. General social equality
is the sameness of the basic rights and freedoms
of every person, that is consists in the actual
equality of human rights and freedoms. Legal
equality is the sameness, owelty of legal status
of'state-legal entities, first of all, the owelty of their
main (constitutional) rights and legal obligations.
It consists in the formal owelty of rights
and freedoms. Owelty of people is an actual, real
sameness of their social possibilities in the use
of human rights and freedoms and in the fulfilling
of the social responsibilities’.

According to the explanatory dictionary,
owelty is the equal position of people in society,
which is expressed in the same attitude to
the means of production and in the use of the same
political and civil rights. And equality - the use
of the same, equal with anyone, rights.?

In our opinion, “owelty” and “equality” are
non-identical categories. Owelty is an extremely
complex and multifaceted phenomenon that
can be considered in legal, economic, political,
philosophical, moral and other aspects. Equality
is understood as inherent exclusively to the legal
field. Accordingly, owelty is a broader notion
of equality and includes the latter.

A special object of controversy and constant
debates in society is owelty of rights between
people. L.D. Voievodin believes that the owelty

¢ Boumaps H.C. I'paxxnanus u myOnuaHast Baactb: KoHcTHTy-

LIMOHHOE 00eCIeyeHre NpaB 1 CBOOO B MECTHOM CaMOYTIpaBIie-
HuH : yued. mocodue. Mocksa : Topopetr, 2004. C. 145.

7 Koucturymis ~ Vkpaian:  HaykoBo-TipakTHIHHMH — KOMEH-
tap / B.b.ABep’snoB, O.B. Baranos, 10.B. baynin ta iH. ; Pen. xon.
B.A. Tauii, FO.IT. Butsak, FO.M. I'poreuii ta in. Xapkis : [Ipaso;
Kuis : Konniepn «Bumasanunii lim «Iu FOpey, 2003. C. 123.

8 Bemukuil TIyMadyHH# CIOBHHK Cyd4acHOi YKPaiHCBKOI
moBu / Ykman. i ron. pex. B.T. Bycen. K., Ipmins : BT®
«IIepyn», 2001. C. 1032, 1033.
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of people means exclusively their social owelty,
namely, their equal social importance in all
spheres of life and activity. It is in the equal, same
meaning of all people in the spheres of political,
legal, social and economic life of society is
the main thing in the true scientific sense
of owelty’. Such owelty can only be achieved
by guaranteeing equal possibilities for everyone
at the realization of rights and freedoms in all
spheres of society's life, namely, the equality, as
well as the provision of formal owelty — owelty
of all before the law.

Equality requires that all citizens have
equal rights and responsibilities, and since
the latter can be reduced to the notion of legal
possibilities of voluntary actions of a person
and his individual development, then equality
means the real availability of all citizens
of the same amount of such possibilities'.
However, despite of the guarantee of equality,
inequality of the social status of the population
and material inequality will inevitably persist
in society, as people are unequal in their natural
abilities, education, occupations, consciousness,
psychology, etc. That is, the actual owelty
between people does not exist and can not be,
because they all different in their individual
parameters. The total owelty of most people can
only mean the same submission of the broad
masses to orders of a certain elite, which can be
satisfied only by the state power with totalitarian
powers!!. The past of our state shows that
the policy of general equalization is not conducive
to the realization of the rights and freedoms
of the person. In addition, one must be taken
into account, that each person has different legal
personality and therefore the subjective rights
that are realized by each subject are not the same.
Minors and insane people can not implement all

°  Boesomuu JI.JI. FOpuanueckunii craryc auaHocTd B Poc-

cun. Yuebnoe mocoome. Mocksa : UHOPA*M - HOPMA,
1997. C. 68.

10 Mausues I'B. Wiutto3uu pasronpasust : ([IpaBoBoe Hepa-
BEHCTBO B Mupe KanuTana). Mocksa : Msicib, 1982. C. 65.

1 Xaitek ®.A. TlpaBo, 3akOHOZaBCTBO Ta cBoOoma. Tom
2. Mipax couianbHoi cnpaBemmuBocti. KuiB : Cdepa,
1999. C. 120.
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the rights on an equal with others'?. According to
F. Luscher, owelty is not natural, but the complete
elimination of inequality means an insurrection
against human nature'.

So, people are not the same, but equal.
Yes, the Basic Law itself does not exclude
the possibility of occurrence of inequality cases.
For example, with the consolidation of the right
to private property, freedom of entrepreneurship
(Article 41-42 of the Constitution of Ukraine),
it is necessary to assume the difference in
people’s wealth, social stratification of society,
which is quite noticeable today in Ukraine.
However, the fact that people regardless
of their social ancestry were recognized as
equal and full-fledged members of social life,
endowed with free will and therefore able to
be responsible for their actions and their legal
consequences, is very important'*. Paragraph 2
of the Article 24 of the Constitution of Ukraine
establishes that there can be no privileges or
restrictions, depending on the property status.
After achieving material wealth, a person
cannot use it to the detriment of others. Thus,
paragraph 3 of the Article 13 of the Constitution
of Ukraine states: “Property obliges. Ownership
should not be used to the detriment of man
and society”.

This problem s in line with one of the important
tasks of modern legal science — the overcoming
of normative dogmatism and subordination
to politics, the definition of the accordance
of both existing and newly adopted laws,
and right-realization practice with objective
legal principles. First of all, it is necessary to
identify and formulate the requirements of these
principles, on the basis of which the parliament
will be able to adopt legal acts that will conduce
to the establishment of the harmony of justice,
equality and freedom.

12 Namxoscbka O.P. XKiHka sik cy0’eKT mpaBa B acleKTi ITeH-
nepHoi piBHOCTI : Monorpadis. Xapkis : I[Ipaso, 2005. C. 54.
13 Jlromep ®. KOHCTHTYI[MOHHAS 3am[dTa MpaB ¥ CBOOOJ
mnuHoctu: Ilep. ¢ ¢panu. Mocksa : Uzn.rp. «IIporpecc»-
«Ynusepcey, 1993. C. 229.

4 Jletict O0.9., Mauna WN.®. Tpaxmanckoe 0OIIECTBO
U COBpPEMEHHO€ TocymapcTtBo. Becmuux Mock. yH-ma.
Cep. 11, IIpaBo. 1996. Ne 4. C. 32-33.
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One of the main trends in the development
ofhuman civil rights and freedoms is the extension
of the principle of formal and legal owelty in each
state to all its citizens, envisaging its legislative
consolidation, as well as creation of protection
and implementation mechanisms'.

The principle of owelty is embodied in
the constitutions of different countries. Thus,
the Constitution of the Republic of Belarus
emphasizes the owelty in the protection
of the rights and freedoms of the individual.
The Article 22 establishes that: “Everyone is
equal before the law and have the right, without
discrimination, to equal protection of rights
and legitimate interests”. The owelty of rights
of women and men is also enshrined: “Women
are provided with equal possibilities with men
in obtaining education and professional training,
in work and advancement in service(work),
in socio-political, cultural and other spheres
of activity, as well as the creation of conditions
for protection their labor and health” (Article 22).
In this Constitution there is no traditional list
of grounds that not allow discrimination, different
types of owelty are established in various articles.
For example, the Article 14 of the Constitution
of Belarus states that the state regulates relations
between social, national and other communities
on the basis of the principle of owelty before
the law, respect for their rights and interests'®.

The Constitution of the Republic of Moldova
(Article 16) establishes that “All citizens
of the Republic of Moldova are equal before
the law and the authorities regardless of race,
nationality, ethnic origin, language, religion,
sex, views, political affiliation, property status
orsocialancestry”.'”. This formulationis similar
to paragraph 2 of the Art. 24 of the Constitution
of Ukraine, with the exception of the provision —
not only equal before the law but also before
the authorities. This is a very important aspect.

5 PabinoBuu IIL.M. OcHoBH 3aranbHOi Teopil mpasa
Ta aepxaBu. Bun. 5-te, 31 3minamu. Kui : Atrika, 2001.
268 c. C. 16.

16 Kouctutymmu crpan CHI' u Banrtuu : yue6. mocobue. /
Cocr. I'H. Anapeesa. Mocksa : FOpucts, 1999. C. 115-160.
17" Tam camo. C. 293.
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The principle of owelty has been reflected
in the Basic Laws of other countries. Thus,
the Basic Law of Germany contains a number
of fundamental rights to owelty: in parallel
with the general fundamental right to freedom
of the first indent of the Article 2 of the Basic
Law of Germany, there is a special constitutional
rule for the owelty of indent 1 of the
Article 3 of the Basic Law of Germany. Special
constitutional rules of owelty can be found
in other numerous provisions, for example,
in the second paragraph of the Article 3,
in the first and second sentences of
paragraph 3 of the Article 3, in the
paragraph 5 of the Article 6, in the first
and second paragraphs of the Article 33,
as well as in paragraph 3 of the
Article 33 of the Basic Law of Germany'®.

The general rule of owelty is understood
both as a constitutional right, and as a principle,
where the very name of the “principle of owelty”
already speaks of'’.

The peculiarities of fundamental rights to
owelty are appearing for the first time when
examining specific fundamental rights. The
examining of these rights, as the overwhelming
majority of researchers think, seems to be
different rather than checking the basic rights
to freedom. Both first stages of examination
of fundamental rights to freedom are connected
with each other?. In counter to this, however, it
can be argued that with the closer examination
of this there is more similarities than it looks in
general®!; but the differences are still present.
However, first of all, constitutional rights to
owelty are inherent in a completely different

18 TlisnaBanbHi, 30kpema, moBoau B: Sachs, GG (LitVerz.),
Vorbem. vor Art. 1 RN 44, ne xoHCTUTYLiliHI paBa Ha piB-
HICTh HE OTPHUMAJIM BJIACHOTO MICIISI 1 3TaJyIOThCs K Taki
JunIe moO1KHO.

19 IcropuvHO 11€¢ MOYKE OYTH BIJTMBOM Mi3HBOTO KOHCTHTYITi-
OHAJTI3MY, 1110 BBaXKaB HOPMY TPO PiBHICTH JIHIIIE TPUHIIUTIOM,
a He KOHCTUTYLIHHUM TPaBOM.

2 Tlopisu.: Pieroth/Schlink (LitVerz.), RN501; Heintschel v.
Heinegg/Pallas (FN1), RN 153.

2 Tlopisu.: Jarass, Bausteine (Bibi.). S. 361 f., 365 ff., 376f.
SIKIO TpH IBOMY TOHATTS cepH 3axXHCTy Hece MPOoOJIeMU
(manp.: Osterloh, in: Sachs, GG [LitVerz.], Art. 3 RN 43),
MO’KHA TOBOPHUTH H po cdepy 3actocyBanus (I1opisH. mepeny-
MoBH 3actocyBanHs B: Osterloh aaO., Art. 3 RN 69 ff., 77 ff.).
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character than constitutional rights to liberty.
If the constitutional rights to liberty deal with
the spread and distribution of freedom, as well
as the powers of the state to interfere, then
the constitutional rights of owelty are aimed
at the proper differentiation of the relations
of citizens with the state and its bodies®.
Therefore, the basic rights of owelty are
peculiar, separate group, as evidenced by
the functional features.

The Constitution of Ukraine has allotted the proper
place to the principle of owelty — made it the basis
of the legal status of a person and a citizen. This, in
particular, is stated in the Art. 21 of the Constitu-
tion: “All people are free and equal in their dignity
and rights. Persons rights and freedoms are inalien-
able and inviolable”. The authors of the “Commen-
tary on the Constitution of Ukraine” stated that “The
ideals of freedom and human dignity have been
reflected in this article”. Moreover, owelty is con-
sidered from the point of view of natural law as inher-
ent to a person from birth, independent of the will
and activity of the state. Because of this fact, “human
rights and freedoms are inalienable and inviolable”.

The principle of owelty was further specified,
in particular, in the Art. 24 of the Constitution
of Ukraine, which, of course, is based on
the relevant provisions of the Universal
Declaration of Human Rights of 1948,
the International Covenant on Civil and Political
Rights of 1966, the International Covenant
on Economic, Social and Cultural Rights
of 1966, the Declaration of Social Progress
and Development of 1969 The Declaration on
the Right to Development of 1986 and many
other international legal documents®*.

In accordance with the Constitution
and the all mentioned above international legal
acts, the principle of owelty in the modern
legal sense of its understanding contains such
provisions.

2 Manssen (FN31), RN 20.

% Komenrap no Koncrutyuii Ykpaiuu / [ABep’sHoB B.B.,
boiiko B.®., Bopaentox B.I. Ta iH.; rom. pen. Kojer
B.®. Onpumiko]. 2-e Bua., Bunpas. Ta jpom. Kuis : [H-T 3axo-
HonmasctBa BP Vkpainm, 1998. 412 c. C. 100.

2 MexayHapoaHbIe aKThl O TIPaBax YeI0BeKa: COOPHHK JOKy-
MeHToB. Mockaa : Y311. rpynna Hopma-Undpa M, 2000. 784 c.
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First of all, “citizens have equal constitutional
rights and freedoms” (Part 1 of the Article 24
of the Constitution of Ukraine), which means
the need to apply the same standards (unified
scale) of rights and freedoms to all citizens. That
means that, all citizens can use all the scope
of constitutional rights and freedoms on an equal
basis with other citizens. This is stated in
paragraph 1 of the Art. 8 of the Declaration “On
the Right to Development”, endorsed by United
Nations General Assembly Resolution 41/128 on
4 December 1986: “States should undertake,
at the national level, all necessary measures for
therealization oftherightto developmentand shall
ensure, inter alia, equality of opportunity for all
in their access to basic resources, education,
health services, food, housing, employment
and the fair distribution of income. Effective
measures should be undertaken to ensure that
women have an active role in the development
process. Appropriate economic and social
reforms should be carried out with a view to
eradicating all social injustices™?.

Secondly, “citizens ... are equal before the law”
(paragraph 1 of the Article 24 of the Constitution
of Ukraine). “All people are equal before the law
and have the right without any difference, to equal
protection by the law”*, — what also referred in
the Art. 7 of the Universal Declaration of Human
Rights. Principle of equality of people before
the courts and tribunals is also often added to this.

Overall, this aspect of the principle of owelty
means the requirement of equal rights for all,
namely, an equal obligation to respect the “letters”
of the law, to perform and use it on an equal basis,
and to bear equal legal liability.

Thirdly, there is a prohibition of any form of dis-
crimination. For example, the Art. 1 of the Con-
vention “Discrimination (Employment and Occu-
pation)” (No. 111, Geneva, June 25, 1958) states
that for the purpose of this Convention, the term
“discrimination” includes:

1) any distinction, exclusion or preference
made on the basis of race, colour, sex, religion,

2 Pesomrorist 41/1283 Ienepansroi acambiei OOH «/lexima-
pailist mpo MpaBo Ha po3BUTOK»: Bix 04.12.1986 p.
26 BaranbHa jgekiapaiist npas joauau: Big 10.12.1948 p.
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political opinion, national extraction or social
origin, which has the effect of nullifying or
impairing equality of opportunity or treatment in
employment or occupation;

2) such other distinction, exclusion or
preference which has the effect of nullifying or
impairing equality of opportunity or treatment in
employment or occupation as may be determined
by the Member concerned after consultation
with representative employers' and workers'
organisations, where such exist, and with other
appropriate bodies?’.

“In this context, — stated in paragraph 2
of the Art. 26 of the International Covenant on
Civil and Political Rights — any discrimination
should be prohibited by law and the law should
guarantee equal and effective protection for all
persons against discrimination on any grounds”?®,

Such distinctions in accordance with
the Articles 24, 52 of the Constitution of Ukraine,
as well as the above international acts may be:
race, color, gender, language, religion, political
or other beliefs, national or social ancestry,
property status, birth or other circumstances.

The Declaration of Social Progress
and Development dated from December 11,
1969 states that inequality is an “obstacle to
social progress” (preamble), and therefore
the conditions of social progress are: “the
immediate and final elimination of all forms
of inequality”, “recognition and effective
implementation of civil and political rights,
as well as economic, social and cultural rights
without any discrimination”?.

Fourth, the owelty of rights of men
and women, which according to paragraph 3
of the Art. 24 of the Constitution of Ukraine is
provided by “granting women equal possibilities
withmen inpublic and political, cultural activities,
in obtaining education and professional training,

27 KoHBeHIIis PO AMCKPUMIHAIIIO B TaTy3i Mparli Ta 3aHATh:

Ne 111 Bix 25.06.1958 p.

2 MiKHapOAHHH MMAKT PO TPOMAISHCHKI Ta MOJITHYHI
mpaBa: Big 16.12.1966 p. (MixHaponuuil makr partudiko-
BaHo Ykasom IIpe3unii BepxoBuoi Pamm Ykpaincekoi PCP
Ne 2148-YII Big 19.10.73 p.).

2 Jlekmapallisi COIMIaTbHOTO MPOTPECY 1 PO3BHUTKY: Bij
11.12.1969 p.
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in work and payment for it; by special measures
of labor and health protection of women,
establishment of pension privileges; by creating
conditions that enable women to combine work
with motherhood by legal protection, material
and moral support of motherhood and childhood,
including the provision of paid holidays and other
benefits to pregnant women and mothers”, as well
as the provisions of the Art. 51 of the Constitution
on owelty of rights and obligations in the marriage
and family of each spouse.

Fifthly, the guaranteed right for every person to
equal access to public service in his country — par-
agraph 2 of the Art. 21 of the Universal Declara-
tion of Human Rights. These rights are reflected in
the Art. 38 and paragraph1 ofthe Art. 71 ofthe Con-
stitution of Ukraine.

Here, the principle of owelty in the first case
means that every citizen with certain knowledge,
competent in the relevant branch or sphere
ofmanagement canbe admitted to thecivil service.
In the second case — participation of citizens in
elections on equal rights, when each voter has
one vote. At the same time, the provision of any
privileges or restrictions on election rights or
access to the civil service that are not provided
for by law is prohibited.

As we found out above, the Constitution
of Ukraine, first of all, guarantees to any person
equal possibilities, namely, the equal conditions
for the realization of rights and freedoms, and who
and how will use them — depends on a particular
individual. “Right — is just an equal for different
people formal way to acquire rights to different
things, subjects, goods, but not a distribution of all
these things and goods equally to everyone™.

Formally equal but not equitable people can
only be before the law. The law is the limit
on which individuals, despite the inequality
of property or social status, become equal. Thus,
the law is abstract and blind to any peculiar
characteristics of individuals. But, as with any
rule, there are certain exceptions here.

30 Hepcecsunm B.C. ®mmocodust mpasa. YuebH. s
By30B: YueOH. M3nanue. MockBa : HOPMA- MH®PA*M,
1998. C. 21.
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Hence, proceeding from the analysis
of the Art. 24 of the Constitution of Ukraine,
other norms of the Basic Law, we consider

that the constitutionally fixed principle
of owelty consists of two elements:
equality and owelty before the Ilaw.

O.V. Petryshyn reasonably mentions that these
two sides of owelty are combined in the general
notion of legal owelty is its organic component,
that is, people can not be considered equal by
virtue of the fact of birth or if they are equal
under the law?'.

With the help of constitutional law and the rules
of law in general, it is possible to guarantee
the legal owelty, that is, equal rights, freedoms
and responsibilities, as well as equality of all
before the law.

The constitutional principle of owelty
of an individual can be defined as a guarantee
to every member of the society, despite any
of his individual features with the exception
of circumstances provided for by the Constitution
and legislation), the same possibilities for
the implementation of constitutional rights
and freedoms, the imposition on persons, who are
in the same legal position, equal responsibilities,
as well, as ensuring the owelty of all before
the law and the court.

The principle of owelty that is proclaimed
by the Constitution of Ukraine contradicts any
discrimination, therefore sometimes it is also
called the principle of non-discrimination.
Discrimination — is an activity or inactivity that
expresses any distinction, exclusion or privilege
in relation to certain attributes, if they are aimed
at limiting or preventing the recognition, use or
implementation on an equal basis of human rights
and freedoms. Modern civilization has reached
a level where discrimination against people on
any external grounds is considered as a violation
of the high principles of social development®.

31 TMerpummua A.B. K Bompocy 006 00Im1eTeopeTniecKkom

HNOHATUM TIpaB 4enoBeka. [Ipobnemu 3axonnocmi: Pecrl.
MDKBiZOM. Hayk. 30. / Binn. pen. B.SI. Taumiit. Xapkis : Ham.
fopuz. akan. Ykpainu,1997. Bum. 32. C. 16.
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1997. C. 69.
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Undoubtedly, the principle of owelty is contrary
to any discrimination between people, but they
themselves are in a different position, and the law
must take this into account. Discrimination — is
always a violation of the principle of owelty, but
not any deviation from owelty is discrimination.
Thus, the constitutional principle of equality
of rights of people and citizen does not exclude
the existence of special rights, privileges
and benefits for certain categories of persons.
This is primarily about children, young people,
large families, pensioners, veterans, disabled
people, sick people, and so on. The purpose
of the existence and implementation of privileges
and benefits is: a) in reducing the existing
inequality of people; b) in provision of normal,
decent living conditions for groups of citizens
with age, physiological and other features®*. The
establishment of such exceptions does not violate
the principle of owelty (since these are statutory
privileges), but on the contrary, is a manifestation
of the social nature of the state.

In the literature while determining the content
of owelty, guided by the literal understanding
of this term, researchers often draw attention to
only one side of it—the owelty of rights, and forget
about another aspect — owelty of responsibilities.
While democratic equality 1s an organic
unity of both rights and responsibilities. As
L.D. Voivodin emphasizes, equal responsibilities
are no less important than equal rights for
the characterization of equality.

The content of establishing of the principle
of equal rights of citizens consist in prevention
of the release of any citizen from the fulfillment
of the requirements provided by law, if there are
factual and legal grounds for the recognition of this
citizen as the subject of certain responsibilities®.
Thus, the Basic Law does not allow “immunity”
for social groups and individuals in terms

33 Tomeika FO.H., Tompika O.FO. KoHCTHTYIIMOHHO-TIPaBO-

BOH CTaTyc 4YenoBeka U rpakaanuHa B Ykpanne. Kues : Bu.
nim «Iu FOpe», 2004. C. 233.

3% Boesomun JLJI. FOpuamueckuit
B Poccun. VYuebuoe mnocobue. Mocksa :
HOPMA, 1997. C. 69.

3 Butpyk H.B. IlpaBoBoii craryc muunoctu B CCCP.
Mocksa : FOpun. nut., 1985. C. 32.
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of their defined duties. All citizens of Ukraine
and each of them separately — regardless of any
features (ancestry, social and property status,
kind and nature of activity, etc.) must behave
in accordance with the requirements contained
in the Constitution. Exceptions to certain
responsibilities should be determined exclusively
by law and must be reasonable’.

Owelty of rights and obligations means
that discrimination (distinction) in rights
and obligations is not allowed on the grounds
that depend on the natural features of a person
or it’s social status®’. But the differences between
individuals are natural (sex, age, citizenship)
and can serve as a basis for reducing or increasing
the content of rights and responsibilities provided
by the state. In fact, “equal right” represents
the implementation of an equal scale to different
people who are essentially far from the same,
not equal with each other, in connection with
which “equal right” practically means violation
of equality®. Distinctions between people
in abilities, needs, tastes existed in the past
and remain in the future and they can't be unified,
or even destroyed. On the contrary, social progress
requires the full development of personality, its
abilities, needs, and tastes®.

V.A Maslennikov noted the peculiarity
of the content of the principle of universality
and owelty of constitutional duties. According
to him, this principle should not be understood
as the necessity for all citizens to fulfill all
the obligations stipulated by the Basic Law,
because the constitutional norms provide
the possibility of limiting the range of subjects
of performance of these obligations. He
considered the essence of this principle as
inadmissibility to dismiss a citizen from

3¢ Jlernsaunn J1.1. KoHCTHTYIIHHI 000B’I3KH JTIOAWHHM i TPO-

MaJsIHUHA B YKpaiHi: npobiemu Teopii i npakTuku: MoHorpa-
¢is. XapkiB : Bupasens CITJ] @O Banuspuyxk H.M., 2006.
C. 170.

37 Ypupkun B.E. Koncrutynmonnoe mpaBo B Poccwuiickoii
Denepanuu. Yuebnuk. Mocksa : FOpucts, 2002. C. 143.

38 Kyuunckuii B.A. Jluunocts, cBoGoma, 1npaBa. MUHCK :
Hayxka n Texnuka, 1969. C. 59.

3 Boesomuu JI.JI. FOpuanueckuii craryc auaHoctd B Poc-
cun. Yuebnoe nocooue. Mocksa : UH®PA *M — HOPMA,
1997. C. 68.
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performing constitutional obligations, if there are
no legal and factual grounds for this*’. According
to G.M Komkova, this position is relevant in our
time and states that the exceptions to the principle
of owelty in relation to obligations must have
substantive reasons. For example, exemption
from military service and the replacement of it
with an alternative civil service — in the presence
of religious or other beliefs*'. We consider this
proposal as conversable.

Conclusions

Thus, even if to think abstractly, absolute
equality of rights and obligations can't be for
all. This also applies to fundamental rights
and obligations in constitutional law. They can
be unequal for different groups of people (certain
restrictions are possible for foreigners, not all
citizens have election rights, etc.), but within
each group, these rights and obligations should be
the same for all its members**. When considering
the problem of equality, one must take into
account that it concerns, first and foremost about
the equality of persons belonging to one legal
category. Human and citizen rights may not
coincide because their legal status is unequal.
Therefore, the Constitution of the Netherlands
of 1983 contains an important concluding
provision: the attitude to all people should be
equal on equal terms (Article 1)*. In this context,
there is a very appropriate position of T. Ya.
Habriieva, who believes that it might make sense
to make such clarifications in other basic laws, as
it will save a lot of groundless claims*.
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